
STATE OF FLORIDA 

FLORIDA HOUSING FINANCE CORPORATION 

MADISON OAKS WEST, LLC, AND 

ARC 2020, LLC, AND NEW SOUTH 

RESIDENTIAL, LLC, 

Petitioners, 

vs. APPLICATION NO:  2021-073C 

REQUEST FOR APPLICATIONS:  2020-201 

FLORIDA HOUSING FINANCE 

CORPORATION, 

Respondent. 

__________________________________/ 

FORMAL WRITTEN PROTEST OF AWARD 

AND PETITION FOR ADMINISTRATIVE HEARING 

Pursuant to Sections 120.569 and 120.57(3), Florida Statutes, and Chapter 28-110 and Rule 

28-106.201, Florida Administrative Code (“Fla. Admin. Code”), Petitioners, Madison Oaks West, 

LLC, and ARC 2020, LLC and New South Residential, LLC (collectively, “Petitioners”), file this 

Formal Written Protest of Award and Petition for Administrative Hearing and state: 

Affected Agency 

1. The agency affected is the Florida Housing Finance Corporation (“Florida

Housing”), 227 N. Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329.  The telephone 

number is 850-488-4197. 

Petitioners 

2. Petitioners’ address is 558 W. New England Ave., Suite 230, Winter Park, Florida

32789. Petitioners’ telephone number is 407-333-1440. For purposes of this proceeding, 

Petitioners’ address is that of its undersigned counsel. 

3. Petitioner Madison Oaks West, LLC (“Madison Oaks West”) is the Applicant entity

for a proposed affordable housing development to be located in Marion County, Application 
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#2021-073C.  ARC 2020, LLC (“ARC”) and New South Residential, LLC (“New South”) are the 

“Developer” entities as defined by Florida Housing in Rule 67-48.002(28), Fla. Admin. Code. 

4. Petitioners are challenging FHFC’s scoring under Request for Applications 2020-

201, Housing Credit Financing for Affordable Housing Developments Located in Medium and 

Small Counties (the “RFA” or “RFA-2020-201”) of the Petitioner’s application in this petition for 

alleged failure to qualify for a certain funding goal preference for an award of Housing Credits 

through an administrative hearing before the Department of Administrative Hearing (“DOAH”). 

5. Petitioners are also challenging the eligibility for funding under the RFA of the

applicants named in this petition for their failure to meet Eligibility requirements for an award of 

Housing Credits through an administrative hearing before the Department of Administrative 

Hearing (“DOAH”). 

Petitioners’ Counsel 

6. Counsel for Petitioners and Petitioners' address for this proceeding is:

J. Timothy Schulte 

Zimmerman, Kiser, & Sutcliffe, P.A. 

315 East Robinson Street, Suite 600 

Orlando, Florida 32801 

Email: tschulte@zkslawfirm.com 

BACKGROUND 

7. Florida Housing administers various affordable housing programs including the

Housing Credit (HC) Program pursuant to Section 42 of the Internal Revenue Code (the “IRC” or 

“the Code”) and Section 420.5099, Florida Statutes, under which Florida Housing is designated as 

the Housing Credit agency for the State of Florida within the meaning of Section 42(h)(7)(A) of 

the IRC, and Chapters 67-48 and 67-60, Fla. Admin. Code. 



8. Florida Housing administers a competitive solicitation process to implement the

provisions of the housing credit program under which developers apply for funding.  Chapter 67-

60, Fla. Admin. Code. 

9. Rule 67-60.006, Fla. Admin. Code, provides that “[t]he failure of an Applicant to

supply required information in connection with any competitive solicitation pursuant to this rule 

chapter shall be grounds for a determination of non-responsiveness with respect to its 

Application.” 

10. Furthermore, by applying, each applicant certifies that:

Proposed Developments funded under this RFA will be subject to the 

requirements of the RFA, inclusive of all Exhibits, the Application 

requirements outlined in Rule Chapter 67-60, F.A.C., the requirements 

outlined in Rule Chapter 67-48, F.A.C. and the Compliance requirements 

of Rule Chapter 67-53, F.A.C.  

(RFA at pg. 6). 

11. Because the demand for HC funding exceeds that which is available under the HC

Program, qualified affordable housing developments must compete for this funding.  To assess the 

merits of proposed developments, pursuant Chapters 67-48 and 67-60, Fla. Admin. Code, Florida 

Housing has established by rule a competitive solicitation process known as the Request for 

Applications (“RFA”). 

12. Specifically, Florida Housing’s solicitation process for RFA 2020-201, as set forth

in Rules 67-60.001-.009, Fla. Admin. Code, involves the following: 

a) Florida Housing publishes its competitive solicitation (RFA) in the

Florida Administrative Register;

b) applicants prepare and submit their response to the competitive

solicitation;

c) Florida Housing appoints a scoring committee (“Review

Committee”) to evaluate the applications;

d) the scoring committee makes recommendations to Florida

Housing’s Board, which are then voted on by the Board; and



 

 

 

 

e) applicants not selected for funding may protest the results of the 

competitive solicitation process. 

 

13. Florida Housing issued RFA 2020-201 on or about August 26, 2020.  The 

application deadline for the RFA as modified was November 5, 2020 (“Application Deadline”). 

14. The RFA sets forth the information required to be provided by the applicants, which 

includes a general description of the type of projects that will be considered eligible for funding 

and delineates the submission requirements.  (RFA at pp. 2-82).  The RFA sets forth on Pages 71 

and 72, a list of mandatory Eligibility that must be included in a response.  The RFA expressly 

provides that “[o]nly Applications that meet all of the Eligibility Items will be eligible for funding 

and considered for funding selection.” (RFA at pg. 71). 

15. The Corporation has a goal to fund five Medium County Developments that qualify 

for the Local Government Areas of Opportunity Funding Goal outlined in Section Four A.11.a. of 

the RFA, with a preference that three of the Applications meet the criteria outlined in Section Four, 

A.11.b(1) of the RFA to be considered submitted but not awarded in RFA 2019-113 (“Resubmitted 

Preference”).  

16. On or about January 12, 2021, the Review Committee, which consisted of Florida 

Housing staff, met and considered the applications responding to the RFA.  At the meeting the 

Review Committee listed and input the scores for each application and ultimately made 

recommendations to the Florida Housing Board of Directors (“Board”) for their consideration.  

The Review Committee determined that Madison Oaks West was eligible, but was not scored as 

meeting the Resubmitted Preference. 

17. On January 22, 2021, Florida Housing’s Board of Directors adopted the Review 

Committee’s recommendations and tentatively authorized the selection for funding of those 



 

 

 

 

applications identified in RFA 2020-201 Board Approved Preliminary Awards report, which 

reflected the preliminary funded applicants. 

NOTICE OF AGENCY ACTION 

18. Petitioners received notice on January 22, 2021 of Florida Housing’s Final Agency 

Action entitled “RFA 2020-201 Board Approved Preliminary Awards” dated January 22, 2021 

(“Corporation’s Notice”). 

NOTICE OF PROTEST 

19. On January 27, 2021, Petitioners timely filed their Notice of Protest in which they 

challenged the selection of the applications in the Corporation’s Notice (See attached Exhibit A, 

which includes the Corporation’s Notice reflecting the preliminarily funded applicants). 

SUBSTANTIAL INTERESTS 

20. Petitioners timely submitted an application in response to the RFA, Application 

#2021-073C (“Application”).  In their Application, Petitioners sought an allocation of $1,700,000 

in annual federal tax credits to help finance the development of their project, a 96-unit Garden 

Apartment complex in Marion County.   

21. Petitioners were scored as having satisfied eligibility requirements, but, not 

qualifying for the Resubmitted Preference. (See RFA 2020-201, All Applications Report attached 

as Exhibit B and RFA 2020-201 Scoring Sheet as Exhibit C.  Petitioners were assigned lottery 

number 33.   

22. Florida Housing’s scoring of the Madison Oaks West Application as not qualifying 

for the Resubmitted Preference was clearly erroneous, arbitrary, capricious, and contrary to the 

RFA as set forth below. 



 

 

 

 

23. Villages of New Augustine, LLC (“Villages”) submitted an application in response 

to the RFA, Application #2021-056C.  The Villages sought an allocation of $1,575,000 in annual 

federal tax credits to help finance the development of its project, a 92-unit Garden Apartments 

complex in St. Johns County.   

24. The Villages were scored as having satisfied eligibility requirements for funding.  

(See RFA 2020-201 All Applications Report).  The Villages was assigned lottery number 26. 

25. The Villages failed to meet or satisfy RFA eligibility requirements, and are not 

entitled to the eligibility determination of its application.  As a result of the preliminarily scoring 

process the Villages was incorrectly included in the preliminary awards rankings and should have 

been deemed ineligible. As more specifically alleged below, Florida Housing improperly 

determined that the Villages satisfied RFA mandatory eligibility requirements. 

26. Through this proceeding Petitioners are challenging and seeking a determination 

that Florida Housing erred in its preliminary eligibility and the decision to preliminary award 

Housing Credits to the Villages.  But for the errors described in this petition, Petitioners would 

have been ranked in the funded range; would have qualified for the Resubmitted Preference; and 

would have been entitled to an allocation of housing credits from RFA 2020-201.  

MADISON OAKS WEST 

Resubmitted Preference 

 

27. The Petitioner was incorrectly excluded in the preliminary awards rankings for the 

Resubmitted Preference and should have been deemed qualified for the Resubmitted Preference.  

28. The RFA lists specific funding Goals and Preferences for scoring consideration. 

The specific Goal that pertains to Madison Oaks West is as follows: 



 

 

 

 

Section Five, B. Selection Process (Page 75) 

1. Goals 

a. The Corporation has a goal to fund five Medium County Developments that 

qualify for the Local Government Areas of Opportunity Funding Goal outlined 

in Section Four A.11.a. of the RFA, with a preference that three of the 

Applications meet the criteria outlined in Section Four, A.11.b(1) of the RFA to 

be considered submitted but not awarded in RFA 2019-113…. 

 

29. Section Four of the RFA provides requirements to select preferences within the 

Goals.  The specific preference that pertains to Madison Oaks West is the Resubmitted Preference.  

FHFC scored Madison Oaks West as meeting all of the requirements for the Resubmitted 

Preference, except the fourth one which provides: “All entities that are Principals for the Applicant 

and Developer(s) disclosed on the Principal Disclosure Form submitted for the proposed 

Development and the Application submitted in RFA 2019-113 must be identical; …” 

30. FHFC erroneously scored Madison Oaks West on this item, because the Developer 

for Madison Oaks West was different in RFA 2020-201 than it was in RFA 2019-113, although 

the RFA did not require the Developer to be identical.  

31. The RFA only requires that “entities that are Principals for the Applicant and 

Developer(s),” must be identical.  The “Applicant and Developer” entities are not required to be 

identical. 

32. Every entity and natural person disclosed on the Madison Oaks West Principal 

Disclosure Form for the Applicant and Developer was identical in both RFA 2019-113 and RFA 

2020-201, thereby satisfying the requirements of the RFA.  

33. Madison Oaks West unequivocally met the qualification requirements for the 

Resubmitted Preference. FHFC was clearly erroneous, arbitrary, capricious, in its scoring of the 



 

 

 

 

Petitioners’ Application, and Petitioner should be deemed qualified for the Resubmitted 

Preference. 

THE VILLAGES 

Zoning 

 

34. Zoning is also a Mandatory Item in the RFA.  If an Applicant does not demonstrate 

Appropriate Zoning as required by the RFA, then the Application must be deemed nonresponsive 

and ineligible for consideration of funding.  Rule 67-60.006(1). Fla. Admin. Code. 

35. With respect to Appropriate Zoning, the RFA states: 

(1) Appropriate Zoning. Demonstrate that as of the Application Deadline the entire 

proposed Development site is appropriately zoned and consistent with local land use 

regulations regarding density and intended use or that the proposed Development site is 

legally non-conforming by providing, as Attachment 9 to Exhibit A, the applicable 

properly completed and executed verification form: 

 

(a) The Florida Housing Finance Corporation Local Government Verification 

that Development is Consistent with Zoning and Land Use Regulations form (Form 

Rev. 06-20); or 

 

(b) The Florida Housing Finance Corporation Local Government Verification 

that Permits are Not Required for this Development form (Form Rev. 06-20). 

 

(RFA pg. 37) (Emphasis added). 

36. The Villages included at Attachment 9 to its application Florida Housing’s Zoning 

Verification Form in an attempt to demonstrate zoning for the Development site. (See attached 

Exhibit D).  

37. The Zoning Verification Form states that the number of units in the development is 

92.   

38. The Villages included at Attachment 8 to its application a ground lease establishing 

that the Development Site is three parcels totaling 6.35 acres. 



 

 

 

 

39. The current land use regulations for St Johns County establish a maximum density 

of 13 dwelling units per acre as verified by the local zoning official.   

40. The maximum density of the Development Site is 13 units per acre times 6.35 acres 

for a maximum density of 82 units, and therefore, the Villages proposed development exceeds the 

maximum density by 10 units. 

41. The Zoning Verification was obtained by a negligent misrepresentation.  Upon 

information and belief, the zoning official who signed the Zoning Form was either mistakenly told 

that the Development Site was four Parcels or was misled by the map provided to the zoning 

official which could be read to include four parcels. The map is attached as Exhibit E.  The zoning 

official calculated the four parcels as totaling 7.8 acres.  

42. The zoning official who signed the Zoning Verification Form has stated that she 

was not aware that the Development Site was less than 7.8 acres and further stated that St. Johns 

County cannot approve a project, which is not in compliance with the Comprehensive Plan.   

43.  The Villages’ Zoning Verification Form was signed based on a negligent 

misrepresentation and a false assumption, and therefore, the Zoning Verification Form is 

nonresponsive and should be rejected by Florida Housing.  Florida Housing's determination that 

the Villages’ Application was eligible for funding based on the Zoning Verification Form is clearly 

erroneous.   

ISSUES OF MATERIAL FACT AND LAW 

44. Disputed issues of material fact and law include those matters pled in this petition, 

and include but are not limited to the following: 

a) Whether the requirements for eligibility found in the provisions of 

the RFA have been followed with respect to the proposed allocation of tax credits 



 

 

 

 

to the Villages under the RFA or correct eligibility determinations have been made 

based on the provisions of the RFA; 

b) Whether Florida Housing’s proposed allocation of the tax credits to 

the Villages are consistent with the RFA, the requirements of a competitive 

procurement process and Florida Housing’s rules and governing statutes;  

c) Whether the criteria for determining eligibility, ranking and 

evaluation of proposals in the RFA were properly followed; 

d) Whether the preliminarily rankings properly determine the 

eligibility of potential applicants for funding in accordance with the standards and 

provisions of the RFA; 

e) Whether the rankings and proposed awards are consistent with the 

RFA and the disclosed basis or grounds upon which tax credits are to be allocated;  

f) Whether the rankings and proposed awards are based on a correct 

determination of the eligibility of the applicants or correct scoring and ranking 

criteria in the RFA; 

g) Whether the rankings and proposed awards are consistent with fair 

and open competition for the allocation of tax credits; 

h) Whether the rankings and proposed awards are based upon clearly 

erroneous or capricious eligibility determinations, scoring or rankings;  



 

 

 

 

i) Whether the proposed awards improperly incorporate new policies 

and interpretations that impermissibly deviate from the RFA specifications, 

existing rules or prior Florida Housing interpretations and precedents; 

j) Whether the Madison Oaks West Application should be deemed 

qualified for the Resubmitted Preference under the RFA because of FHFC’s 

erroneous scoring determination. 

k) Whether the Villages Application should be deemed ineligible for 

funding under the RFA because of its failure to satisfy RFA requirements with 

respect to Zoning. 

l) Whether the criteria and procedures for the scoring, ranking and 

eligibility determination of the Villages and Madison Oaks West Applications are 

arbitrary, capricious, contrary to competition, contrary to the RFA requirements, or 

are contrary to prior Florida Housing interpretations of the applicable statutes and 

administrative rules;  

m) Whether the RFA’s criteria were properly followed in determining 

eligibility, ranking and evaluation of the Villages and Madison Oaks West 

Applications; 

n) Whether the Villages’ eligibility determination and ranking is 

consistent with fair and open competition for the allocation of tax credits; 



 

 

 

 

o) Whether Madison Oaks West’s disqualification for the Resubmitted 

Preference and ranking are based on clearly erroneous or capricious eligibility 

determination, scoring or ranking;  

p) Whether the Villages’ eligibility determination and ranking are 

based on clearly erroneous or capricious eligibility determination, scoring or 

ranking;  

q) Whether Madison Oaks West’s disqualification for the Resubmitted 

Preference determination and ranking improperly incorporate new policies and 

interpretations that impermissibly deviate from the RFA specifications, existing 

rules or prior Florida Housing interpretations and precedents; and, 

r) Whether the Villages’ eligibility determination and ranking 

improperly incorporate new policies and interpretations that impermissibly deviate 

from the RFA specifications, existing rules or prior Florida Housing interpretations 

and precedents; and, 

s) Such other issues as may be revealed during the protest process. 

45. Petitioners reserve the right to seek leave to amend this petition to include 

additional disputed issues of material fact and law that may become known through discovery. 

STATEMENT OF ULTIMATE FACTS AND LAW 

1. As a matter of ultimate fact and law, Florida Housing improperly determined that 

the Madison Oak West’s application did not qualify for the Resubmitted Preference under RFA 

2020-201. 



 

 

 

 

2. As a matter of ultimate fact and law, Florida Housing improperly scored Madison 

Oaks West’s Application as not qualifying for the Resubmitted Preference. 

3. As a matter of ultimate fact and law, but for these errors in the scoring of Madison 

Oaks West’s Application, Petitioners would have been qualified for the Resubmitted Preference. 

4. As a matter of ultimate fact and law, the Villages failed to complete their 

application in accordance with the competitive solicitation; their application was not responsive 

to and failed to comply with relevant portions of the RFA 2020-201; and, therefore, their 

application should not have been considered for funding or scored as being an eligible 

application. 

5. As a matter of ultimate fact and law, Florida Housing improperly determined that 

The Villages’ application was completed in accordance with the competitive solicitation; was 

responsive to all applicable provisions of the RFA 2020-201 and, as a result, was eligible for 

funding under RFA 2020-201. 

6. As a matter of ultimate fact and law, Florida Housing improperly scored the 

Villages’ Application as having satisfied all mandatory eligibility requirements as of the 

Application Deadline. 

7. As a matter of ultimate fact and law, Florida Housing improperly determined that 

the Villages was eligible for funding. 

8. As a matter of ultimate fact and law, but for these errors in the Villages’ 

Application, Petitioners would have been entitled to an allocation of its requested tax credit 

funding. 

STATUTES AND RULES 



 

 

 

 

Statutes and rules governing this proceeding are Sections 120.569 and 120.57(3), and 

Chapter 420, Fla. Stat., and Chapters 28-106, 67-60, 67-48 and 67-40, Fla. Admin. Code. 

WHEREFORE, Petitioners request that: 

A. Florida Housing refer this Petition to the Division of Administrative Hearings for a 

formal administrative hearing and the assignment of an Administrative Law Judge pursuant to 

Section 120.57(3), Fla. Stat.; 

B. The Administrative Law Judge enter a Recommended Order determining that: 

1) FHFC’s scoring of Madison Oaks West’s application was 

erroneous and that Petitioner’s did meet the requirements for the 

Resubmitted Preference under RFA 2020-201; 

 

2) The Villages failed to complete their application in accordance with 

the competitive solicitation; that their application was non-

responsive to and failed to comply with RFA 2020-201; and that 

their application should not have been scored as having satisfied 

mandatory eligibility requirements as prescribed by RFA 2020-201; 

3) Florida Housing improperly determined that the application 

submitted by the Villages was completed in accordance with the 

competitive solicitation;  

4) Florida Housing improperly determined that the application 

submitted by the Villages was responsive to RFA 2020-201. 

5) Florida Housing improperly determined that the Villages’ 

application was eligible for funding under RFA 2020-201. 

C. The Administrative Law Judge enter a Recommended Order recommending 

Florida Housing award Petitioners their requested tax credit funding; 

D. Florida Housing enter a Final Order awarding Petitioners their requested tax credit 

funding; and, 

E. Petitioners be granted such other relief as may be deemed appropriate.  



 

 

 

 

Respectfully submitted this 8th day of February, 2021. 

        

              

J. Timothy Schulte, Esquire 

FBN: 769169 

Zimmerman, Kiser, & Sutcliffe, P.A. 

315 East Robinson Street, Suite 600 (32801) 

P. O. Box 3000 

Orlando, Florida 32802 

Email: tschulte@zkslawfirm.com 

407-425-7010 (phone) 

407-425-2747 (fax)   

 

 

CERTIFICATE OF SERVICE 

 I certify that the original of the foregoing Formal Written Protest of Award and Petition for 

Administrative Hearing (Application #2021-073C) has been filed by electronic mail to the 

Corporation Clerk, Florida Housing Finance Corporation, 227 N. Bronough Street, Suite 5000, 

Tallahassee, Florida 32301 (CorporationClerk@floridahousing.org) and a copy furnished via 

electronic mail to Hugh Brown, Esq., General Counsel, Florida Housing Finance Corporation, 227 

N. Bronough Street, Suite 5000, Tallahassee, Florida 32301 (Hugh.Brown@floridahousing.org) 

this 8th day of February, 2021. 

       

       

J. Timothy Schulte, Esquire 

Florida Bar No.:  769169 

Zimmerman, Kiser & Sutcliffe, P.A. 
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FLORIDA HOUSING FINANCE CORPORATION 

LOCAL GOVERNMENT VERIFICATION THAT DEVELOPMENT IS 

CONSISTENT "'ITH ZONING AND LAND USE REGULATIONS 

Name of Development: Villages ofNew Augustine
Scattered Sites in Unincorporated St. Johns Cotmty - Please see attached.

Development Location:-----------------------------------­
(At a minimum, provide the address number, street name and city. and/or pm\'ide the street name, closest designated intersection and either the city 
(if located within a city) or county (if located in the unincorporated area of the county). The location of all Scattered Sites, if applicable, must also be
included_ 

Number of Units in the Development: _9_2 _____________ _ __
1bis number must be equal to or greater than the number of units stated by the Applicant in Exhibit A of the RF A.

The undersigned service provider confim1s that, as of the date that this fom1 was signed, the above referenced
Development's proposed nwnber of units, density, and intended use are consistent with current land use regulations
and zoning designation or, if the Development consists of rehabilitation, the intended use is allowed as a legally non­
conforming use.

CERTIFICATION 

I ce1ii:fy that the City/County of St. Johns County has vested in me the authority to verify
(Name of City/County) 

consistency with local land use regulations and zoning designation or, if the Development consists of rehabilitation,
the intended use is allowed as a "legally non-conf01ming use" and I fmiher certify that the foregoing infonnation is
true and con-ect. In addition, if the proposed Development site is in the Florida Keys Area as defined in Rule Chapter
67-48, . �iher -�e�t� Applicant has obtained the necessary Rate of Growth_ Ordinance (ROGO)
allo ations from the Loc�ovenunent. 

) '--------.. 500 San Sebastian View
Signatw-e

le 'I� b a_ -� \"iJ \, c7:f 
Print or Type Name

-�\ct'(\ 'I\- i YLg'---S) I 0, ""� tl'-,V\_ MaMt 
. .c!f- ✓ Print or Type-Title

Date Signed 

----------------------

Address (street address, city, state)

St. Augustine, FL
Address (street address, city, state)

904-209-0655
Telephone Number (including area code)

1bis certification must be signed by the applicable City's or County's Director of Planning and Zoning, appointed official (staff) responsible for 

determination of issues related to comprehensive planning and zoning, City Manager, or County Manager/Administrator/Coordinator. Signatures 
from elected local government officials are not acceptable. nor are other signatories_ If there are alterations made to this form that change the
meaning of the form, the form will not be accepted_ 

(Form Rev_ 06-2020) 

Date Submitted: 2020-10-30 17:24:48.290  |  Form Key: 7226



Attachment for Development Location 

Site #1: Chapin St., southeast corner of Chapin St. and N. Volusia St. unincorporated St. Johns County

Site #2: Chapin St., northeast corner of Chapin St. and N. Volusia St., unincorporated St. Johns County

Site #3: Chapin St., approx. 209 ft. from southeast corner of Chapin St. and N. Brevard St., unincorporated St. Johns County
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