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PETITION FOR ADMINISTRATIVE HEARING

Elmwood Terrace Limited Partnership (“Elmwood” or the “Petitioner”) hereby files this

Petition for Administwrative Hearing challenging Respondent Florida Housing Finance
Corporation’s proposed agency action that would rescind tax credit funding previously awarded

to Elmwood which was intended to finance the construction of Elmwood’s propased affordable
housing project,

The proposed agency action would alse doeny Elmwood funding from the
federal economice stimulus programs that were wntiated in 2009 o assist developers of affordable
housing who have been impacted by the nationwide economic decline. o support of this
Petition, Elmwood states as follows:

i

This challenge fo proposed agency action is filed pursuant fo Sections 120.569

and 1205713 Florida Statutes, (“Fla. Stat.™),! and Rule 28-110.004, Florida Administrative
Code ("Fla. Admin. Code.™).

The Division of Admimsirative Hearings ("DOAH™} has

120.57(1), Fla. Ssat.

U All citations contained herein are to the official version of the 2009 Florida Statutes unless otherwise noted.



Parties

2. Elmwood is a Florida Lirmited Partnership whose business address is 2206 Jo-Ann
Drive, Sarasota, Florida 34231. For purposes of this proceeding, the Petitioner’s address and
telephone number should be considered that of its undersigned counsel.

3. Petitioner is engaged in the development of affordable housing in this state.
Petitioner is a “Developer” as defined in Rule 67-48.002(29), Fla. Admin. Code. Petitioner
possesses the requisite skill, cxperience and credit-worthiness to successfully produce affordable
housing. Through its General Partner and affiliated entities, Petitioner regularly submits
applications for public financing of affordable housing developments. Petitioner’s Gencral
Partner and its affiliated entities have successfully completed the construction of eleven
affordablc housing developments and in excess of 1,100 units of affordable housing in Florida
with financing from programs administered by Florida Housing Finance Corporation.

4. The affected agency in this proceeding is thc Florida Housing Finance
Corporation (“Florida Housing” or “Respondent”). Florida Housing’s address is 227 North
Bronough Street, Suite 5000, Tallahassee, Florida 32301-1329.

5. Florida Housing is a public corporation created by Section 420.504, Fla. Stat., to
administer the governmental function of financing or refinancing affordable housing and related
facilities in Florida. Florida Housing’s statutory authority and mandates appear in Part V of
Chapter 420, Fla. Stat. See, Sections 420.501-420.55, Fla. Stat. Florida Housing is governed by
a Board of Directors consisting of nine individuals, appointed by the Governor and confirmed by
the Florida Senate. See, Scction 420.504(3), Fla. Stat.

6. On March &, 2010, Elmwood rcceived a Notice from Florida Housing stating that,

as a result of action taken by Florida Housing’s Board at a meeting on February 26, 2010, the
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federal housing Tax Credit Award and Exchange funding previously awarded to Elmwood was
rescinded and Elmwood would, consequently, be ineligible for an award of funding from federal
economic stimulus programs that were adoepted in 2009 in response to the nationwide deeling in
cconamic conditions. A copy of the Notice from Florida Housing to Elmweod is attached hercio
as Bxhibit A. The Notice indicated that the decision was based upon a negative recomnmendation
i a market study letter which was attached to the Notice.  Ag set forth in the Natice, Elmwood
was advised that it had 21 days from receipt of the Notice to request an administrative hearing on
the matter. This Petition is fimely filed 1 accordance with the provisions of the Notice and the
requirements of Sections 120.569 and 120.57(1), Fla. Stat., and Rule 28-110.004, Fla. Admin.
Code,  As set forth below, Elmwood’s substantial interests will be affected if the Board’s
preliminary decisions to rescind the tax credit allocation to Elmwood and to deny Elmwood the
ability to participate in the federal economic stimulus programs are not overturned. The Beard’s
preliminary decisions are based upon a flawed and incomplete analysis and are inconsistent with
the statutory goals and directives for the funding sources being allocated. In addition, Florida
Housing has failed to follow the applicable procedural framewerk and guidelines in reaching s
prefiminary decision and that fallure has had a matenal impact upon the proposed action. The
Board's proposed decisions are based upon the improper use or application of an unadopted e
confrary o the requirements of Section 120571 }(e}, Fla. Stat., and/or the incorrect or improper
application of an invalid rule. Because Elmwood is substantially affected by Florida Housing’s

propased action, Elmwood has standing to initiate and participate in this proceeding.
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Florida Housing’s Programs

7. Florida Housing administers several programs aimed at assisting develepers to
huild affordable housing in an atternpt to protect financially marginalized citizens in the state
from excessive housing costs. The programs throngh which Florida Housing allocates resources
to fund affordable housing in this state include: a federally funded multi-famuly mortgage
revenue bond program (the “Muiti-Family Bond Program™) ? established under Section 420.509,
er. seg, Fla. Stat.; the State Apartment Incentive Loan Program (the “SAIL Program™) vreated
pursuant to Section 420.5087, er. seq., Fla. Stat.”; and the federal low income housing tax credit
program (the “Tax Credit Program™) established in Flonda onder the authority of Section
420.5093, Fla. Stat. These funding sources are allocated by Florida Housing to finance the
construction or substantial rehabilitation of affordable housing,

8. A portion of the affordable housing units constructed based upon funding from
programs administered by Florida Housing must be set aside for residents eaming no more than a
specified percentage of area median income (“AMI™)." Historically, a large percentage of the
units constructed with funding allocated by Florida Housing bave been targeted to tenants
camning 60% of AMIL Special incentives or specific designations have typically becn needed 1o
achieve the set-aside of unifs at below 60% AMI.

9, For purposes of this Petition, the primary program of intcrest is the Tax Credit

Program which is described briefly below.

* Each year, Florida Housing receives a portion of the state’s tax exempt bond allocation, some of which it issues 10
fimance the construction of affordable multi-family rental housing. The tax exempt bond proceeds are loancd to
developels fo finance the construction of a development. The cash flow generated from rental income pays back
thosc bonds aver lime.

¥ SAIL Frads are primarily availsble frough a portion of documentary stamp tax revenuss collscted on real estate
transactions in Florida, For state fiscal year 2008-20140, the Legislanure did not appropriate any money for SAIL due
i the stae’s current budget orisis.

¥ AMI levels are determincd by the foderal Housing and Urban Devclopment agency (“HUD )



Tax Credits

10.  The Tax Credit program was created in 1986 by the federal government. Flerida
Housing is the designated agency in Flonda to allocate Tax Credits to developers of affordable
housing. Every year since 1986, Florida has received an allocation of 9% Tax Credits to be used
to fund the construction of affordable housing, *

1. Tax Credits are a dollar for dollar offset to federal income tax liability.
Developers awarded Tax Credits get the credit amount every year for ten years. The developer
will often sell the future stream of tax credits to a syndicator, who, in turn, sells them ¢ investors
seeking to shelter income from federal income taxes. The federal government annually allocates
to each siate a speeific amount of Tax Credits using a population-based formula, As required by
the federal government, the state cach year adopts a Qualified Allocation Plan ("QAP”}, which is
incorporated by reference into Florida Housing's rules. The QAP sets forth the selection eriteria
and the preferences for developmeoents that will be awarded Tax Credits cach year. See, Rule 67-
48.002(88), Fla. Admin. Code.

12, Unlike the proceeds from issuance of bonds where there is debt that has {o be paid
back over time, a developer who is swarded Tax Credits and svndicates those Uredig roceives
cagh equity with no debt associated with it Thus, Tax Credits provide an atractive subsidy and,

consequently, are a highly songht afier funding source.

* Low income housing tax credits come in two varieties: competitively awarded "% tax credits, and non-
eompetitively awarded “4%" tax credits. The 9% and 4% designarions relate to the approximate percentage of a
development’s eligible vost basis that is awarded in annual ax credits. The 4% tax erediis are “nop-competitive” tax
credits that get paired with tax exernpt mortgage sevenue bonds. As long as more than Lalf of the wtal development
cosl of an affordable rental development is financed through the issuance of fax exermy bonds, a developer is
eligible for an award of 4% tax credits. In other words, there is no direct competitive process involved in the
alloeation of the 4% tax credits. By contrast, 9% tax credits are awarded through a competitive process which, in
Florida, is the Universal Cycle discussed below,



The Universal Cvcle

13.  Florida Housing has historically allocated funding from the Multi-Family Bond,
SAIL and Tax Credit Programs through a single annual application process. Since 2002, Florida
Housing has administered the three programs through a combined compctitive process known as
the “Universal Cycle.” The Universal Cycle operates like an annual competitive bidding process
in which applicants compete against other applicants to be selected for funding.

14.  Florida Housing has adopted rules which incorporate by reference the application
forms and instructions for the Universal Cycle as well as general policies goverming the
allocation of funds from the various programs ils administers. Typically, Florida Housing
amends its Universal Cycle rules, forms and instructions every year.

15.  The Universal Cycle and the attendant complex application review process are
intended to equitably and reasonably distribute affordable housing throughout the state.®

16.  The process used by Florida Housing to revicw and approve the Universal Cycle
applications 1s dclineated in Rule 67-48.004, Fla. Admin. Code, and is summarized as follows:

¢ Developers submit applications by a specified dale.
¢ Florida Housing staff reviews all applications to determine if certain threshold
requirements are met. A score is assigned to each application. Applications

receive points towards a numcrical score based on such features as programs for

® The Universal Cycle provides a mechanismn for selecting applieations to meet certain targeting goals that address
housing needs of partieular demographic groups. “Set-Asides” are an important component of the process. Every
three years a study is performed for each county within the state to determine affordable housing needs in certain
demographic categories whieh are then incorporafed info set-asides for each Universal Cycle. Each set-aside group
essentially has its own separate funding category which is assigned a share of the funds distributed by Florida
Housing that year. In addition, there are commonly set-asides each year aimed at addressing the identified needs for
the prescrvation of existing affordable housing complexes and sct-asides for rural development as well. Funds are
also allocated in the Universal Cycle by way of geographic targeting. The adopted rules and application instructions
designate the counties into three groups based on population. Within the county size groups, Florida Housing uses a
formula called SAUL (an acronym for Set-Aside Unit Limitation), which is set forth in the application instructions
and incorporated by reference into the rules for each Cycle, to attcmpt to evenly distribute units throughout the state.



tenants, amenities of the development as a whoele and of the tenants’ units, local
government contnbutions to the specific development, and local government
ordinances and planning efforts that support affordable housing in gencral.

* Afier the initial review and scoring, a list of all applications, along with {heir
scores, is published on Florida Housing's website, The applicants are then given
a specific period of time to alert Florida Housing staff of any perceived errors
made in the initial review of the applications. An appeal procedure for
challenging the scores assigned by Florida Housing is set forth in Rule 67-48.005,
Fla. Admin Code.

17.  Following the eompletion of the appeal proceedings, Florida Housing publishes
final rankings which delineate the applications that are within the “funding range™ for the various
programs.  The final rankings determine which applications are preliminanily selected for
funding. The applicanis ranked in the funding range are then inviled into the “oredit
underwriting” process.  Credit Underwriting review of a development selected for funding is
governed by Rule 67-48.0072, Fla. Admin. Code. In the Credit Undecwriting process, third party
financial consultants {selected by Respondent, but paid for by the individual applicants)
determine whether the project proposed in the application is financially sound. The Credit
Underwriter is charged with preparing a report that analyzes various aspects of the proposed
development, inchuding the financing sources, plans and specifications, cost analysis, zoning
verification, site control, environmental reperts. construction contracts, and engineering and
architectural contracts,

18.  Subscction (10) of Rule 67-48.0072 requires as part of the Credit Underwriting

process an appraisal (as defined by the Uniform Standards of Professional Appraisal Practice),

)



and a market study paid for by the Applicant. Afler considering the market study and the
Development’s financial impact on other developments in the area previously funded by Florida
Housing, the Credit Underwriter prepares a recommendation as to whether {o approve ot
disapprove a funding allocation.

19, As part of gach Universal Cycle process, Florida designates certain geographic
areas of the state which are potentially saturated with affordable housing units as “Location A”
areas. Florida Housing first began incorporating into its application process a2 mechanism for
identifying weak markets, known as “Location A7 areas, approximately 6 years ago. The
I.ocation A areas are designated in advance of the Universal Cycle so that developers are alerted
as to those argas where Florida Housing has concluded that the market is potentially too weak to
support another affordable housing project. The Location A designations for the Universal Cycle
are included in the application nstructions which are incorporated by reference into the rules of
Florida Housing before the Application Deadline for every year’s Universal Cycle.

Elmwood’s Applicaticn in the 2007 Universal Cycle

20.  Elmwood timely filed an application in the 2007 Universal Cycle seeking an
award of Tax Credits and a supplemental loan to construct a 1 16-unit family apartment complex
(“Elmwood Terrace”) in Ft. Myers, Lee County, Florida.

21.  Eimwood complied with all of the requirements of the application form and
instructions, and achieved a perfect score for s application. Elmwood also achicved maximum
tie-breaker points. As a result, Elmwood was allocated $1,498.684 in Tax Credits from the 2007
Universal Cycle. In addilion, because Elmwood commilted to set-aside more than the required

number of units for low-income households, it was also awarded a supplemental loan,
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22, Afwr receiving its award of Tax Credits, Elmwood was required to pay a
reservation fee of over $100,000 to Florida Housing by December 31, 2007, Based on the final
ranking of its application, Elmwood was invited into Florida Housing’s Credit Underwriting
process. Elnwood was required to expend considerable time and effort in seeking credit
underwniting approval for us proposed development. Among the numerous fees and costs
Elmwood incurred as part of the process were credit underwriting fees {for the original and
supplemental loan), credit reporting fees, an appraisal fee, and & plan and cost analysis fee
Elmwood also ingurred considerable casts for architectural, engincering, ervironmental and legal
services. In total, Elmwood has invested over $2.0 million mic the Elmwood Terrace project.
Much of this expenditure was reguired by Florida Housing in order for Elmwood to preserve its
allocation of Tax Credits,

23, In a report dated September 11, 2008, Florida Housing's designated Credit
Underwriter, Seltzer Management Group, Inc. (“Selizer™), set forth 1ts analysis of the Elmwood
project as required under Florida Housing’s Credit Underwriting Rule and issued a favorable
recommendation for funding the proposed Eimwood development, The September 2008 Credit
Underwriting Report {the “First Credit Underwriting Report”™} is attached hereto as Exhibit B,
Seltzer’s First Credit Underwriting Report for Elmwood Terrace was approved by the Florida
Housing Board on September 22, 2008,

Economic Downturn and ARRA

24, By the fall of 2008, significant changes were taking place in the economic
environment and the housing market in particular. Many of the projects that had been awarded
funding through the Florida Houstng Universal Cycle process were encountering difficulties and

in many instances were utiable to close, By the later part of 2008, it became evident that the



market for Tax Credits had precipitously dropped as a result of the changed ecconomic
environment,

25, Shortly before Elmwood was scheduled 1o close on its Tax Credits in the latter
part of 2008, the syndicator who had originally expressed its intent to purchase the Tax Credits
awarded to Elmwood suddenly announced that it would not go forward with the syndication.
This withdrawal was a direct result of the nationwide downturn in economic conditions.

26.  Many other projects that were awarded Tax Credits during the 2007 and 2008
Universal Cyeles similarly expenenced difficulty in finding syndicators to purehase the awarded
Tax Crediis and, thus, were unable {0 proceed to closing.

27, In carly 2009, in recognition of the collapse of the housing market and the
difficulty in marketing Tax Credits, the federal government, as part of its economic stimulus
efforts, established mechanisms (o assist in the development of affordable housing and offset
some of the econamic devastation to developers. The American Recovery and Reinvestment Act
of 2009 {("ARRA"} enacted by the UUS. Congress included specific provisions intended to
address the collapse of the Tax Credit market. ARRA pives states the ability 1o return to the
federal government previously awarded Tax Credits that had not been utilized. These Tax
Credits are exchanged for s cash distribution of 85 cents for each tax credit dollar retumed.
ARRA provides federal stimulus money (the “Exchange Funds™ to the states for the returmed
Tux Credits. As set forth in the federal legislation, the Exchange Funds are supposed to be used
by the state allocating suthority {Florida Housing} to fund developers who were unable to
syndicate thetr Tax Credils due (o the econonuc downturn.  In other words, the Tax Credits that

had not been ulilized as a result of the dechining economic conditions were allowed o be
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converted into cash from the federal government o be allocated 1o developers who were ready to
proceed with their affordable housing projects but for the inability fo syndicate their Tax Credits.

28. The ARRA also iwluded a direet allocation of funds 1o state housing Nnance
agencies under the Tax Credit Assistance Program {(“TCAP”). These TCAP funds were
allocated 1o the states to “resume funding of affordable rental housing projects across the nation
while stimulating job creation in the hard-hat eonstruction industry.” TCAP is a separate
program included as part of ARRA to provide gap financing for affordable housing projects that
were negalively impacted by the economic downtur,

The REP

29, QOn July 31, 2009, Florida Housing 1ssued RFP 2009-04 {the “RFP”} setting forth
criteria and qualifications for developers with an “active award of tax credits” 1o seek funding for
their stalled affordable housing projects from the economic stimulus funds that has been allotied
to Florida by the federal government as part of the ARRA. A copy of the RFP is attached as
Exhibit C.

36, The RFP solicited proposals from developers with an “Active Award” of Tax
Credits who were unable to syndicate their previously awarded tax credits and were seeking
alternate funding to construct affordable housing utilizing Exchange Funds from the Fax Credit
Exchange Program autherized under Section 1602 of the ARRA. 7 Sege. Bxh. C, Section 2, p. 3
4. The RFP provided a general description of the type of projects that were considered eligible

for this altervate funding. See, Exh. C, Section 4, D.

" The RFP was developed by Florida Housing 2s 2 metnod for eliocating the Hxchange Funds received by Flonida
Housing as g vesult of the return of Tux Credits %o the federal government. The RFP aleo set forth 2 method for
spphicants i reguest TCAP Punds.

li



RFP Challenge

31 The RFP required applicants to submit proposals to Florida Housing by no later
than August 14, 2009. Elmwood timely submitted an application seeking financing for its
affordable housing project through the RFP.

32. There were 38 projects that held an “active award of tax credits” as defined in the
RFP and were potentially eligible for an allocation of the federal stimulus funds. However, there
were certain provisions included in the RFP which would have essentially eliminated Elmwood
and one other project with an active award from qualifying for an allocation of Exchange Funds.
In other words, Elmwood and one other project were effectively eliminated from consideration
by the terms of the RFP even before these applications were submitted. On August 17, 2009,
Elmwood timely protested its exclusion from the RFP in accordance with the provisions of
Section 120.57(3), Fla. Stat., and Rule 28-10.004, Fla. Admin. Code. Elmwood specifically
challenged the provisions in the RFP that essentially eliminated it in advance from receiving an
allocation of federal stimulus funds.

33, Thc RFP includes a provision which essentially eliminated from funding
consideration any proposed development that was located in a “Location A” county where there
was an existing development that was built using multi-family bonds that were credit enhanced
through Florida Housing’s Guarantee Fund. The Location A designations that were used for
purposes of, the RFP were not the Location A designations in place at the time the developers
submitted their initial applications, but, instead, were new Location A designations adopted for
purposes of the 2009 Universal Cycle. The new Location A designation included all of Lee
County where the proposed Elmwood Terrace development would be located. At the time that

Elmwood submitted its Application for Tax Credits, the proposed site for its development was
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not located in a Location A. In its challenge to the RFP provision, Elmwood alleged, among
other things, that Florida Housing improperly excluded Elmwood from consideration for funding
based on erroneous assumptions and conclusions that were utilized in reaching the Location A
designation prior to the issuance of the RFP.

34.  Elmwood’s challenge to the RFP’s provisions was referred to the Division of
Administrative Hearings (“DOAH""} where it was assigned to Administrattve Law Judge Susan
B. Harrell, DOAH Case No. 09-4682810. Judge Harrcll conducted a hearing on Elmwood’s
challenge to the RFP provisions on September 23-25, 2009, and issued 2 Recommended Order
on November 12, 2009, concluding that certain portions of the RFP were invalid, including the
provisions that would have excluded Elmwood from receiving an award. A copy of Judge
Harrell’s Recommended Order is attached hereto as Exhibit D. The Recommended Order
concluded that the RFP improperly excluded Elmwood from consideration for funding,

35, In a Final Order dated December 4, 2009, the Florida Housing Board adopted the
Recommended Order which concluded, among other things, that the new Location A
designations should not to be used to exclude Elmwood from funding consideration under the
RFP. A copy of the Final Order is attached as Exhibit E.

36.  Based upon that Final Order, Elmwood was invited by letter from Florida
Housing dated December 4, 2009, to reenter the Credit Underwriting process in accordance with
the remaining provisions of the RFP. In order to proceed with the Credit Underwriting process,
Elmwood was required to pay an additional $10,000 to Florida Housing’s designated Credit
Underwriter, Seltzer. As set forth above, Seltzer was the Credit Underwriter who previously
prepared the favorable Credit Underwriting Report for the Elmwood project in September 2008.

See, Exh. B.
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Second Credit Underwriting Report

37, Afier Elmwood paid the additional Credit Underwriting fees, Seltzer hired
Meridian Appraizal Group, Ine. ("Mendian™) to conduet an analysis of the anticipated demand
and existing developments in proximity to the proposed Elmwood project {the “Market Study™).

38  On February 8, 2010, Sclizer issued a letter report to Ms. Candice Allbaugh of
Florida Housing Finance Caorporation, regarding the Elmwood application. A copy of thus letter,
hereinafter referred to as the “Second Credit Underwriting Report,” s attached to the Notice
which is Exhibit A to this Petition, This Second Credit Underwriting Report concluded that the
primary market area for Elmwood Terrace met the 90% average annual occupancy requirement
in the Credit Underwriting Rule. However, the Second Credit Underwriting Report recommends
that “federal stimutus funding be denied to Elmwood because of the proposed development’s
potential financial impacts on developments in the area previously funded by Florida Housing
and an anticipated negative impact to the two Guarantee Fund properties located within five
miles of the proposed development.” The Seeond Credit Underwnting Report incorporates
several comments from the Market Study prepared by Meridian dated January 26, 2010, The
Second Credit Underwnting Report notes that the Market Study confirmed “there were two
Guaraniee Fund properties with a family demographic, Bemwood Trace and Westwgod, within
five miles or less of the Subject development [Elmwood]” Those twao properties, hercinafter the
“Guarantee Fund Projects” were noted to have occupancy rates of 92% and 85% at the time of
the Market Study.

39, There is an insuflicient faetual basis for Flonda Housing to conclude construction

of Elmwood will have a matenially adverse impact on the Guarantee Fund Projects.
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40.  The Second Credit Underwriting Report and Markcet Study fail to adequately take
into account the different set aside obligation that Elmwood would be required to meet and,
conseguently, the different market it will be serving in the long term as compared to the
Guarantee Fund Projects.

41, The Guarantee Fund Projects were funded through Florida Housing’s Multie

* The Guarantee Fund Projects were financed based

Family Bond program several years ago,
upon assumptions that the set-asude units for those developmenis would be leased al the 60%
AMI level, With the recent ecopomic downtum, the Guarantee Fund Projects have apparently
temporarily reduced thetr rents due fo increased competition frem neighboring market rate
developments that have veduced their rental rates. By confrast, there has been no noticeable
reduction in demand for the 50% AMI units in the County.

42, The Second Credit Underwriting Report notes that Elmwood would be required to
set aside 20% of its units at 33% or less of AMI and the remaining 80% of the units would be set
aside at 50% or less of AMI for a period of fifty years. By contrast, the Guarantee Fund Projects
set aside units are at 60% AML Despite the difference in the set aside components, the Second
Credit Underwriting Report concludes that construction of Elmwood is “expected to impact
development with wnts & the 60% AMI level lying within ten (10) miles of the subject

[Elmwood], including two Guarantee Fund developments.” However, there is insufficient data

* In order 1o enbance the marketability of the bonds issued nuder the Mulii-Family Bond Program, Florida Housing
would, i retumn for 2 fee, provide credit enhancomest for cortain of the bonds. In essence, the credit enhancement
or pudraniee was an adddional credu source that backs up the rent revenues that would normmlly repay the
bundholders, throngh the Florida Allordeble Housing Guarantes Program. See, Seciion 420.5082, Pla. St The
Guarantee Program was oreated In 1992 armd was used o increase the ralings of certain bonds and reduce the interest
rate the developer was required o pay on the bonds, effectively raising the arount of money that a bond ssue could
raise.  The Guaranice Fund was funded by issuing copializing bonds.  The Guoerantee Fund cmsrently has
approximately 5153 million as a result of three cutstanding boad issues. The Guaraniee Program has issued cradit
enhiancements guaranteeing over 100 projects, The clairs-paying ability of the Guarantee Program is backsd by
receipts from documentary Stamp xes. NG new proferts have baett backed by the Guarsntee Program for the lag!
several years.

f—
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and analysis 1o suppon this conclusion and the procedures used to reach this conclusion did not
comport with the requirements in the existing rules. Market data and actual experience confirm
that there 1s essentially an anlimited market demand for 50% AMI units,

43.  The Second Credit Underwriting Report does not quaniify the projected impact of
the construction of Elmwood and does not analyze any options or alternatives that could
polentially minimize any such anticipated ympact. The Second Credit Underwriting Report also
fails to analyze or consider the anticipated duration of any projected wmpact and whether any
impact would continue when cconomic conditions improve.

44,  The developer of the proposcd Elmwood project has already construcied and
openad a virtually identical project to Elmwood immediately adjscent 1o the Elmwood site. That
adiacent project, "Maple Crest,” was opened in February 2009 and quickly achieved full
occuparky.  An analysis of the lease up data for Maple Crest has been conducted by the
Eimwood developer in order to accurately assess the reasonably anticipated market draw and
economic vigbility for Elmwood. Based upon the actual experience of Maple Crest, the
construction and opening of Elmwood will have very miniroal, if any, short term impact on the
existing impact of guarantee projects and will have virtually no long-term impact. The Second
Credit Underwriting Report prepared by Sehizer and the Market Study fail to properly cvaluate
and consider the actual experience at Maple Crest.

48, The Second Credit Underwriting Repori’s conclusion that construction of
Elmwood would Impact the Guarantee Fund Projects is based upon unsupported andfor
unwarranted speculation that some of the residents at the existing Guarantee Fund projects could
qualify for the proposed 50% unils at Elmwood and that some unspecified number of these

residents will move o Elmwood if it Is constructed. However, the basis for this assumption is
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unclear. The speculation as to the anticipated behavior of existing residents of the Guarantee
Fund Projects is not analyzed in the context of reasonably expected market turnover. Moreover,
actual experience at Maple Crest and other available data demonstrates that there is a very large,
untapped market for 50% AMI units. The Second Credit Underwriting Report inadequately
addressed this data and includes an nsufficient assessment as fo the market demand for 50%
AMI units.

46, In addition, Florida Housing has not followed the applicable procedures and
mechanisms specified in the Credit Underwriting Rule in reaching its decision to deny funding to
Elmwood. As a consequence, Elmwood has been denied an opportunity to present comments
and data in response to the assumptions and conclusions in the Second Credit Underwriting
Report,

47.  The construction of Elmwood would provide affordable housing to a needy
market consistent with the goals set forth in Chapter 420, Fla. Stat. Denying funding to
Elmwaood based upon speculative impact to the Guarantee Fund Projects effectively ignores the
long-term housing needs for the 50% AMI market. Such a result is contrary to the statutory
direvtives to Florida Housing,

48, The Second Credit Underwriting Report concludes:

... based on the information presented in the [Market] Study and its {Seltzer’s]

oswn due diligence, and in accordance with the guidelines issued by FHFC, Selizer

recommends that Florida Housing rescind the Applicant’s tentative funding award

because of the Subject [Elmwood] development’s potentisl financial impact on
developments in the area previously funded by Florida Housing and an
anticipated negative impact to the two Guarantee Fund properties located within

five miles of the proposed development, Elmwood Terrace.

The “guidelings issued by FHFC referenced in the Second Credit Underwriting Report are not

identificd and Elmwood disputes and challenges the application of undisclosed criteria in
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reaching the funding decision on its Application. From the information available, it appears the
preliminary decision to rescind funding to Elmwood is based on the application of an unadopted
rule contrary to the requirements of Sections 120.54(1)(a), 120.56(4)(e) and 120.57(1)(e), Fla.
Stat.

49.  As set forth above, the Florida Housing Board previously approved the First
Credit Underwriting Report for the ElImwood Terrace project in September 2008 confirming that
the proposed development was economically viable and consistent with the Credit Underwriting
Rule.

50. Subsequent to the award of Tax Credits to ElImwood in 2007 and the approval of
Elmwood’s First Credit Underwriting Report in 2008, Florida Housing amended the credit
underwriting rule for the 2009 Universal Cycle to require the Credit Underwriter to “review and
determine whether there will be a negative impact to Guarantee Fund Developments within the
primary market area or five miles of the proposed Development, whichever is greater.” See,
Rule 67-48.0072(10), Fla. Admin. Code. The amendment to this rule to include assessment of
impact on Guarantee Fund Developments should not be retroactively applied to Elmwood
because this provision was not in effect at the time Elmwood originally achieved its funding and,
consequently, Elmwood was not able to tailor its behavior or factor this consideration into its
business plan.

51.  While the new underwriting criteria regarding impact may be appropriate for new
applicants seeking funding in the 2009 Universal Cycle, utilizing it in the evaluation of projects
that have already received an allocation of Tax Credits is cohtrary to competition because it
effectively favors certain applicants who were unable to proceed with their projects due to the

downturm in economic conditions over others who were similarly effected. Unlike applicants in
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the 2009 Usiversal Cycle who had ample opportunity fo structure their proposed projects and
applications with full knowledge of Florida Housing’s concems as o poteniial impact to
Guarantee Fund developments, applicants for the Exchange Funds and TCAP Funds under the
REFP have already made significant investments based upon the Location A designations and
Application [nstructions in place at the time they received their origingl funding awards.

52.  Flmwood applied in the RFP process in order to compete for an award of
Exchange Funds with other developers who were awarded Tax Credits in the 2007 and 2008
Universal Cycles but were not able to close on their deals. With an allocation of Exchange and
TCAP funds pursuant to the RFP, Elmwood’s project would be as financially viable as many of
the other projects funded under the RFP and construction of Elmwood would address an
affordable housing need that is comparable to other funded projects.

53.  The new credst underwriting criteria regarding impact does not compel rejection
of Elmrwood, Furthermore, this new provision is vague and cannot be used to deny funding to
Elmwood because 1t fails to provide adequate standards or criteria for assessing impact and fails
to provide appropriate advance notice 1o developers such as Elmwood as to the consequences of
any impact that may ocour.

34, Application of the new Credit Underwriting tmpact oriferia as a basis to deny
funding 1o Elmwood under the RFP imposes a disproportionate standard upon Elmwood which
artificially ympacts upon its ability to compete against stmilarly situated applicants for funding.
By limiting Elmwood’s ability to compete or an allocation, the new impact criteria are conirary

o competition and comtrary to the goals of a competitive bidding process.
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55 Based upon information and belicf, Elmwood asserts that the new underwriting
criferia for determining eligibility for funding under the REP are based on inadeguate or faully
assumptions or speculations.

36.  Pror to Elmwood’s RFP challenge, the evaluation proeess for the RFP responses
was set forth in Section 7 of the RFP. This provision stated {hat the Florida Housing Review
Cammittee would:

. seleet Applicants most likely to be considered for award, make any
adjustments deemed necessary to best serve the interest of Florida Housing's
mission, and develop a recommendation or series of recommendations to the
Board. The Committee will then rank the Applications deemed eligible for
funding with preference given to Applications that are Shovel-Ready. The Board
may use the Proposals, the Committee’s seoring, and any other infonmation or
recommendation provided by the Commuttes or staff, and any other information
the Board deems relevant in the selection of Applicants to whom to award
funding.

57.  The ALJ in thc RFP Challenge invalidated this provision on the grounds that it
was vague and vested unbridied discretion with the Florida Housing Board in making funding
deienminations.  Similarky, the new eredit underwriting impact criteria is unacceptably vague
because it docs not include any standards or basis for assessing inopact, does not factor in the
reasons for the vulnerability of the Guaraniee Funds developments fails to consider the
materiatity of any purported impact and/or fails to congider the potential options for minimizing
that impact. The undefined impact criteria fall to provide adequate guidelines and standards for
the Credit Undorwriter to conduct its evaluation and vests unbridled discretion with the Board to
make funding allocations under the RFP. The proposed application of this provision to deny
funding 1o Elmwood is arbutrary and capricious, confrary to competition and is based on

inadequate guidelines for ensuring that the public funds being allocated are spont in the best

wterest of the stale.
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58.  The Second Credit Underwriting Report and Market Study fail to consider the
unique financing assumptions and resulting cconomic circumstances involved with the
CGuarantee Fund developments. For many vears, Florida Housing prioritized the construction of
the maximum number of affordable housing units possible under the programs it administered, in
particular the Multi-Family Bond Program. As a consequence, a large percentage of the existing
developments, including the Guarantee Fund Projects, were financed based apon assumptions of
the sef-aside units only at the 60% AMI level While this approach increased the number of units
that could be constructed, it did little to address the housing needs for the 30% AMI and below
market.

59.  With the decline in economic conditions, the units financed based upon 60% AMI
projections have been faced with unanticipated competition from market rate developments.
While Florida Housing is justifiably concerned about its potential exposure under the Guarantee
Fund, denying nceded housing to the 50% AMI market 1s shortsighted and contrary to the
statutory directives to Florida Housing. Denying funding to projects such as Elmwood that wil}
include long-term set-asides at 50% AM! and below will not solve the imherent financial issues
confronting developments such as the Guarantee Fund Projects that were financed based upon
assumptions that may not be achievable or realistic at a time of declining economic conditions.

60.  Seltzer and Florida Housing have failed to sufficiently analyze or consider the
underlying cause for the purported vulnerability of the Guaraniee Fund Projects and improperly
and inaccurately assumed that depial of funding to Elmwood will rectify the fundamental
problems facing developments such as the Guarantee Fund Projects that were financed in

reliance upon largeting the 60% AMI market. The draconian approach to protecting the
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Guarantee Projects fails 1o adequately balance or consider the long-term unsatisfied need for
affordable housing 1n Lee County at the 50% AM! level

61.  There are other less onerous approaches that would address or alleviate any
reasonable concerns about the potential impact of the Elmwood project on the Guarantee Fund
Projects. Florida Housing and Seltzer have failed to fully evaluate or consider such options. In
addition, Florida Housing failed to tfimely and reasonably act upon or respond 1o Elmwood’s
offers 1o modify its proposed project to address any reasonable concems about potential pact (o
the Guarantee Fund Projects.

62.  The Second Credit Underwrniting Report and Market Study are an insufficient and
unsupporicd basis to deny Elmwood an allocation of Exchange Funds, particularly in view of the
significant expenditures that have already been incurred to mect the requirements imposed by
Florida Housing to secure the imtial Tax Credit allocation. The data and assumpiions upon
which the proposed agency action is based were not presented fo Elmwood nor has Elmwood
been allowed an opportunity to respond or rehut the assumpiions as required under the appheable
rule.

63,  Elmwood and one other applicant with an active award of Tax Credits as defined
in the RFP are the only two projects that have been denied funding for their projects from the
federal stimulus finds. Based upon information and belief, Florida Housing has not fully
distributed all of the federal stimulus funds allotied 1o Florida under the ARRA. Rather than
distribute the funds to projects such as Elmwood who were dircetly impacted by the declining
economic conditions, Florida Housing s apparently seeking fo otilize the federal stumulus funds
that would bave otherwige gone to Elmwood for other purposes, including, buat are not limited {o,

the potential funding of proposed developments that did not have an active award of Tax Credits
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al the time of the adoption of the ARRA or at the time of issuance of the RFP.  In other words,
rather than award the Exchange Funds fo Elmwood, Florida Housing is apparently sticmpling to
use the Tax Credits previcusly awarded to Elmwood for purposes of funding developers who
were not impagted by the nationwide financial crisis to the same extent as Elmwood through a
new request for proposal process. The use of the federal stimulus funds o finance projects that
did not have an active award of tax credits at the time of the collapse of the Tax Credit equity
market is contrary to the goals of the ARRA which was intended, at least in part to assist
developers with projects that were “shovel ready” but were not abie to close on their prajects due
10 the coilapse in the real estate and Tax Credit markets.

64.  Elmwood’s proposed project is at least as financially viable and will provide
affordable housing in a market that is a1 least as needy as other projects that have been funded
through the RFP. Moreaver, unlike subsequent applicants who are currently secking funding
from Florida Housing under a new request for proposals, Elmwood has alteady expended
considerable funds and effort towards advancing iis project, and, consequently, Elmwood is
more “shovel ready™ than applicants who did not hold an “active award™ of Tax Credits at the
time of the initial REP.

Disputed Issues of Material Fact and Law

65, Disputed issues of material fact and law exist and entitle Elmwood to a formal
administrative hearing pursuant to Section 120.57(1), Florida Statutes. The disputed issnes of
material fact and law include, but are not limited to, the following:

a. Whether the Market Study and Second Credit Underwriting Report which
recommend demal of an award of Exchange Funds to Elmwoaod are based on erroneous

or incomplete assumptions and analysis;



b. Whether the Second Credit Underwrnting Report was prepared in
accordance with the applicable rules;

c. Whether Florida Housing has followed the applicable procedurss in
developing and considering the Second Credir Underwriting Report and Market Study;

d. Whether the preliminary decision to  eliminate Elmwood from
consideration for an allocation of Exchange Funds and TCAP Funds 1s consistent with
the purpose and intent of ARRA and/or Florida Housing’s statutory mandates;

e Whether it is contrary to competition or otherwise inappropriate to impose
the new underwriting criteria regarding impact on Guarantee Fund Developments to
projects such as Elmwood that had previousty received an award or tax credits and/or a
favorable credit underwriting repor;

f Whether the new credit underwriting oriferia regarding impact should be
applied in evaluating the Elmwood application and/or whether applyving the now
provision to Elmwood is arbitrary or capricious and/or contrary to competition;

g Whether the new credit underwriting crileria regarding impact to
Guarantee Fund Developments is vague and/or vesis unbridled diseretion to the Florida
Housing Board and/or whether the procedures and basis for assessing it are sufficiently
preseribed and consistent with the apphicable statutes and adiinistrative rules,

h. Whether the new underwriting criteria regarding impact to Guarantee
Fund Developments eontains appropriate and sufficient criteria for comparison or

gvaluation of proposals;
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1. Whether the new underwriting criteria regarding impact 0 Guarantee
Fund Developments adequately describes the basis for refusing to make an award of
Exchange Funds and/or TCAP Funds;

i Whether the new underwriting criteria regarding impact to Guarantee
Fund Developments inappropriately favors certain developers or projects andior
artificially Hmits the pool of projects eligible for funding and/or whether such a result s
consisicnt with the ARRA and the RFP;

k Whether the newly imposed underwriting standards are consisient with
fair and open competition for the allocation of Exchange Funds and TCAP Funds;

L Whether the Second Credit Underwriting Report and Market Study
adequately considered all the available data regarding the markel and/or whether there is
sufficient basis to conclude that construction of Elmwood will have an impact on the
Guarantee Fund Projects of such magmitude as 1o justify rescinding the Tax Crednt
previously awarded Elmwood and deny the Exchange Funds and TCAP Funding to
Eimwood:

m. Whether Florida Housing has sufficient, reliable and complete information
to evaluate the impact of the Elmwood project on the Guaraniee Fund Projects and/or
whether the proposed decision to exclude Elmwood from eligibility for an award of
Exchange Funds and/or TCAP Funds is based on unquantified speculation as to short-
term impact;

. Whether the proposed denial of funding to Elmwood is contrary to

competition and/or contrary to Flonda Housing's governing statutes or rules;



<. Whether Florida Housing is precluded from excluding the Flmwood
project from consideration for Exchange Funds and/or TCAP Funds because Flonda
Housing has failed to consider less onerous approaches to protect against potential impact
to the Guarantee Fund Projects including, but not limited to, modifications suggested by
Elmwood:

. Elmwood also disputes any and all material facis relied uvpon by FPlorida
Housing to deemn Blmwood ineligible for an award of Exchange Funds and TCAP Funds.
In addition, Elmwood disputes the legal basis as well as any and all saterial facts relied
upon for asserting that the Tax Credits for the Elmwood Terrace projedt are deemed
rescinded;

q. Such other issues as may be revealed during discovery and the deposition
Process,

Statutes and Rules Entitling Relief

66.  The statutes which are applicable in this case and that require modification of the
RFP specifications include, but are not Emited 1o, Sections 120,369 and 120.57(1), 126.57(3) and
426,5093, Florida Statutes, and Rules 67-48.0072, 67-48.004 and 67-48 005, Fla. Admin Code,

Concise Statement of Ultimate Fact and Law, Including the Specific Factly Warranting
Reversal of Agency’s Intended Action

67.  The Scoond Credit Underwriting Report and Market Study fwil o provide a
complete and accurate assessment of market need and impact and do not sufficiently analyze all
the relevant information and/or are based on crroncous or unsupporied assumptions and
speculation,

68.  The Second Credit Underwriting Report and Market Study fail to consider

relevant information and fail to provide an adequate justification for denial of funding to
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Elmwood’s project. The assumption that construction of Elmwood will have an unaceeptable,
unquantified impact on exishing Guarantee Projects 5 contrary fo the greater weight of the
evidence and does not adequaltely balance all of the relevent informabion available,  The
conclusion in the Second Credit Underwriting Report is speculative and based on an incomplete
and/or erronepus evaluation of the actual market conditions in the area. Among other things, the
conclusion fails to quantify any benefit or protection that will be accorded o the Guaraniee
Projects by denying funding to Elmwood.

69.  The new underwriting criteria regarding impact to Guarantee Fund Projects does
not require or justify denial of federal stimulus funding to Elmwood, The criteria should not be
applied to deny funding to Elmwood which was awarded Tax Credits before the impact
consideration was inserted into the Credit Underwriting Rule.  The Florida Housing Board’s
preliminary determination to rescind the Tax Credils awarded to Etmwood and to deny Elmwood
funding under the RFP should be overturned becanse it is contrary to competition, inconsistent
with prior interpretations of the governing statutes, the existing rules, and previously enunciated

policies. See, Section 120.57(3)(0), Fla. Stat. (2008),

70.  With an allocation of Exchange Funds pursuant 1o the RFP, Elmwood’s project
would meet the goals and intent of the ARRA. The Elmwood projeet iy financially viable and
would provide needed affordable housing consistent with the goals of Chapter 420, Fla. Stat.
Elmwood is at least as deserving of funding as many of the other projects whoe have been funded
with the federal stimulus funds. Therc is no legal authonty that authorizes Florida Housing to
allocate or disburse Exchange and/or TCAP Fund funds to develepers who have not made the

same comnitment or investment as Elmwood and are not as “shovel ready.”
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71. The Board’s preliminary decision to exclude a viable, beneficial project such as
Elmwood is not in the best interests of the State, and violates the governing statutes and
administrative rules.

WHEREFORE, pursuant to Sections 120.569 and 120.57(1), F.S., and Rule 28-110.004,
Fla. Admin. Code, Elmwood requests the following relief:

a) That this matter be referred to the Division of Administrative Hearings for

a de novo hearing to be conducted before an Administrative Law Judge pursuant to

Sections 120.569 and 120.57(1), Florida Statutes.

b) That Recommended and Final Ordcrs be entered finding that Elmwood is
entitled to an allocation of Exchange Funds and TCAP Funds under the RFP.

c) That Elmwood be awarded attorneys fecs pursuant to Scctions
120.54(1)(a), 120.56(4)(e), 120.57(1)e) and 120.595(4), Fla. Stat., based upon Florida

Housing’s improper application of an unadoptcd rule.

RESPECTFULLY SUBMITTED this 29th day of March 2010.

| Lot
1. S¥ébhen Menfon
Fl ar No. 331181
Rutledge, Ecenia & Pumell, P.A.
119 South Monroe Street, Suite 202
Tallahassee, Florida 32301
(850) 681-6788
(850) 681-6515 (facsimile)
Attorneys for Petitioner

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that this original has been hand delivered to the Agency Clerk,

Florida Housing Finance Corporation, and a copy to Wellington Meffert, General Counsel,
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Flgrida Housing Finance Corporation, 227 North Bronough Street, Suite 3000 Tallahassee,

Florida 32301, this 29th day of March 2010,

Al
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Amohe tousing olterdable™ .

+* *

Flonda HOUS'” 227 North Bronough Sireer, Sufte 5000 + Tollakassse, Forda 3201
\ LR B50.48& 4197 » Fox 350 488.780% &

. o R wewss Baridabousing org
Finmenoce ©orperalldon

March 3, 2010 Via Federal Express

Mr. Donald Paxton

Elmwood Terrace Limited Partnership
2206 Jo An Dr,

Sarasota, FL 34231

Re:  Final Action and Notice of Righis
Elmwood Terrace/2006-162X
RFP 2004904

Dear Mr. Paxton:

As you know, at is ineeting on February 26, 2010, Floride Housing's Board rescinded
the Housing Credit award and Exchange funding awarded to the Elmwood Terrace
development and directed the award and funding be returned 1o Florida Housing. The
Board's action was taken as a result of the negative recommendation in the market study
fetter issued by the Credit Underwriter and is in accord with Section Five, subsection B,
1.2, of RFP 2008-04 which requires that the funding awarded under the RFP “shall be
resvinded and returned to Florida Housing™ if the Board does not approve the market
study. A vopy of the Florida Housing staff recommendation and the market study lenier
ag they appearcd in the Board agenda are atinched to this letter,

If you wish 1o comest the action taken by Florida Housing in this matter, you may request
a heanng as provided in the Notice of Rights attached to this Istier.

Singerely, .

A %
Candice Alibaugh

Housing Credit Administrator

CC; Kevin L. Tatreaw. Director of Muliifamily Development Programs
Derek Helmg, Multifamily {oans Administrator
Jan Rayboun, Loan Closing Coordinator
Ben Johnson, Selizer Management Group

Enclosures:  Siaff reconwanendation and market study letter from Board Agends
Notice of Rights

{harbie Crigt, Sovernor
Bouid of Direciors. Bowd B Oeileneh, Cholrmun * Swont Schicraga, Yice Chorman = Ton Salhom, B¢ Do
Ken foimeon * Cliliord Hardy » lerry Moygarden. « Mardyn L Smrayar # lynn Hacheon * (sonard Teka

Stephen P Auges, Execulive Direcror




FLORIDA HOUSING FINANCE CORPORATION
WOTICE OF RIGITTS

If vour substantial werests are affected by Flonds Housing Fhance Corporation’s (Flonida
Housing} action(s] in this matter. you have the right (o request an adrnisiotive hoaring on that
action pursuant to Section 120569, Flonde Statites,  You may reguest oither a formad or an
mformal hearing by liling a petition within 21 days of the date of your receipt of this Netice of
Rights in the manaer provided helow,

Petitions are deemed filed upon receipt of the original documonts by Florida Housiap's Clerk at
the following address:

Cormporation Clerk

Florida Housing Finance Corporation
227 North Bronough Street, Suite 3000
Tallahassee, Florida 32301-1329

Petitions or other requests for hearing will nol be accepted via telefax or other electronic mieans.

Formal Administrative Heaving: 1f a genuinc issue(s) of matenal fact is in dispute, you may seek
a formal administrative hearing by {iling a peution for hearing pursuant 10 Sections 120.569 and
120.537(1}, Florida Staunes, within said 21 day period, Petitions must substantially comply with
the requirements of Rule 28 — 106.201(2). Florida Administrative Code, a copy ol whielt is
attached to this Notice of Rights.

Informal Administrative Hearing: If there are no issues of material fact in dispute, you may scek
an infornnal administrative heanng by fifing a petition for hearing pursuant to Sections 120,569
and 1205372, Florida Stattes. within said 21 day period. Petitions must substantally comply
willr the requirements of Rule 28 ~ 100.301(2), Florids Admimswaiive Code, a copy of which is
ptrched o this Notice of Rights,

Mediation under Section 120373, Florida Seatetes. is not ayvaishic.

Yeour petition must be reccived by Florida Housing within 21 davs of the daie of your receipy of
this Notice of Rights. FAILURE TO FILE A PETITION WITHIN 21 DAYS WILL
CONSTITUTE A WAIVER OF YOUR RIGHT TO REQUEST A HEARING IN THIS
MATTER.

Please be governed accordigly.

Attachimenis: Coples of Rules 28 ~ 1062012y and 28 ~ 106301421 Flonda Administralive
{ade,



{1} Unless otherwize provaded by statute, and except for agency enforcement and
disciplinary actions that shalt be imlisled under Rule 28-106.2015, F.AC,, untanon of
proceedings shall be made by wiitlen petilion o the agency respounsible for rendering
liwal agency action. The tenn “petition”™ inchides any document that reguests an
evidentiary procceding and asserts the existence of a disputed issue of material fact. Ench
petition shall be legible and on 8 12 by 11 ineh white paper. Unless printed, the
impression shall be on one side of the paper only and Iines shall be doubke-spaced.

(21 All peitions Bled voder these nides shall contaim:

{a} The name and address of each ageney affected and each ageney’s Ble or
identificationt nunther, s known:

{b} The name, address, and telephone number of the petifioner: the nanie, address,
and telephone munber of the petitioner’s representative. if any, which shall be the address
for service putposes during the course of the proceeding; and an explanation of how ihe
petiioner’ s subsiantial interesis will be affected by the ageney deternumation,;

{c} A stalemont of when and bhow ihe petilionor received notice of the agoy
gdecision;

{4y A siatement of all dispuled issues of material fact. 18 there are none, the petition
st so indicate;

{e) A concise statoment of he wltimate facts alleged, including the specific facts e
petilioner contends wartant veversal or modibeation of 1he agency’s proposed action;

{0} A statement of the specific rules or statutes the petitioner contends require reversal
or modification of the agency’s proposed action, including an explananon aof how the
afleged facts relate o the specific rules or statutes; and

(¥) A statement of the relief sought by the petitioner, staling preciscly the sction
petitioner wishes the agency 1o take with respect to the agency's proposed action.

{3} Upaon receipr of a petition involving disputed issues of onaterial fact, the agency
shall grant or deny the petition, and if granted shuil, unless otherwise provided hy law,
refer the marter to the Devision of Admunistrative Heartngs with g request that an
administrative law judge be assigned to conduct the hearing. The request shall he
accompanied by a copy of the petition and 3 copy of the notice of agency achion,

Specific Anthority 120833135, {3 FS Law Implemented 120.34(5) 120369, 12037 FX
Historv=New 4. 1.97, Amended 81795, 11387,


http:an"f\lIll'cver,<;1.Il

28-1066, 11 Initiation of Proceedings.

(1} Unless ntherwise provided by statuie and exeepmt for agency enforcoruent gl
disciphinary actions initigied wnder subsection 28-100.201501L FAC., wtistion of 2
proceeding shall be muade by wiilten petition (o thie agency wesponsible for rendering Ginal
ageney action. The term “petition” mcludes any document which requoests a proceeding,
Fach petition sball be fegible and on 8 122 By 11 inch while paper or on 2 form provided
by the agency. Unless printed, the impression shall be on one side ol he paper only and
lines shail be doubled-spaced.

(2) All petitions filed under these rules shall contain:

(a) The name and address of cach agency alfected and caeh agency’s file or
wentification number, H knows:

{by The name, address, and lelephone mouber of the petitiouer; the name, address,
and relephone number of the petifioner’s representative, i any, which shall be the address
for service purposes during the course of the procoeding; and an oxplanation of how the
petitioner’s substantial interests will be alffected by the agency determination;

{c} An explmation of how the petitioner’s substantial interests will e allected by the
agency determination;

(4} A statement of when and how the petitioner received notlice of Lhe agency
deeision;

{e} A concise statemeni of the ultimate facts alleged, including the specific facts the
petitioncr cortends warrant reversal or modification of the ageney's proposed action;

{0 A statemnent of the specific rules or statutes (hal the petitioner contends require
reversal or modification of the agency’s proposcd action;

(g) A statervent of the relief songht hy the peunitioner, staling preciscly the action
petitioner wishes the agenoy 10 take with respeet o the agency's proposed action; and

{b} A statement that no malerial facts are m dispute,

Specific Awhority 1203403} FS Low Implememed 12034055 120369, 12037 F§.
Historv-New 4-1.97, dmended 91798 1-13.87, 122407,



LOW ESCOME HOUSING TAX CREHTS

Action
8. Market Study Review Letter for Elsnwood Terraee (200%.382X)
1. Backgromud/Present Sitatiny
a) O duly 34, 2009, Flonds Honsing staff 1ssued RFP 200904 w owaid Eachange

fumds watli o wathout TOAP funding (thal woubd seguire 2 nominal ailocation of
4 peveest Housing Credng) for Appdicanis that recen ed a Housing Credie awsird
1 2006, 2007 and 2008 das, as of Febiumry 17, 2009, have heen unsuceess iyl in
locanng o ssodicstor for the Housing Credils wineh would make the proposed
dev elapment Yingnendly viable. On Augost 26, 2609 1he Board approved the
asard st of the Reguest foe Proposals (RFP) 200904 and dhiremed stait 1o
mraceed with oll neeessary cvedil underwriling activines.

b} On December A, 2009 the Board approves she aothonzadon for Emsond
Ferrace w be invited 1o aredit ondeeseiting, Stalt issued an s uaton © cnter
credit underwriting on December 4, 2000, Staff has received o markel study
letter lor Climwvood Terrace {1 skuisn O Y contning a neggatve recoinmendation
tlue s vhe Deevelopenene wotdd cause o vegans ¢ impact on a Guarsmee Foad
wansachion in the srea, Salt bus res wewed this report and finds thay the
Bevetopment does ot meet alt of (the coguirgniams of Rule Chapter 67-45,

F AL and BFEF 200904 1o be approved For fumber cradit umdera niuyy
considerauon,

2, Recompnendntion

Hesond andd vesurn the Homsng Ovedit sward and Excharge farching o Florgks
Houstug Finanee Corporabon,

February 34, 2018 Florida Housing Finsses Corporation



Exhibit C
Page 1of4

SELTZER MANAGEMENT GROUP, INC.

TFE5E Asiry Danvg
Paxana 7y Braga, FILO3Z2H3
Tee: (BHY 233.3414
Fav: (8385 1330429

February 8, 20710

Ms. Candice Allbaugh

Florida Housing Finance Gorporation
227 Nowth Bronough Street, Suite 5000
Tallahassee, FL 32301.-1329

Re; Elmwood Terrace, #2006-¢82X

Uiear Ms. Altbatgh:

Efrnwood Terrace Limited Pannership {"Applicant™} has applied for BFF 2008-04 Tax Credt
Exchange Funds from Flosda Housing Finance Corporation {'FHFC® of "Florids Housing™} 1o
finance the copsiruction of Cimwood Terrace {(Elmwood” or "Subjecty.  The proposed
davelopment is located on the east side of Evans Avenus, north of Elmwoor Strest in the city of
Fart Myers, Les County, FL 33801, Cinwood is proposed o oonsist of 118 garisn-sivle
rasidential urits condainad within fve {5) thres-story walk-up bulidings plus a clubhouse. Ths
Sublect developmaent is located in & 2008 designated Locabion A, Therefore, the exchange sel
asides arg 20% (24 unils) &t 33% or fess of the area median income {"AMV), and 80% (82
unitsy at 50% or lass of AML, fo total 118 rasidential units or a 180% sef aside for an affordability
period of 50 years. This development has selecied a family demographic commitment and is
cated within a 200% Dificiét Development Area {"DDA™ and 2 Qualified Cansus Tract ("QCT.

The Applicant is a Florkia fimited parlnarship registered with the State of Florida on March 24,
2007, The general paringr of the Applicant is Benesficial Eimwood Terrace L.1.C. ("BET"}, with a
1% ownership inferest in the Applicant. The limited pariner is onald W. Paxion with a limited
parner ownership interest of 99.99%. The developer of the Bubject iz RLI Beneficial
Development 7 L.L.C (RL] 7). The members of RLI 7 are Beneficial Devalopment B LL.C
(52.5%), Lomas Holdings Corporation (1 0%) and AHG-RLI, L.L.C. (46.5%).

Inttial considaration for funding is conditioned that the submarket for the proposed developrent
has an average occupancy of 90% or greater for the same demographic population. Florida
Housing bas requested that Selizer Managament Group, Inc. {"8MG" or "Saitzer”; confirm the
average oocupancy rate for the submarkel.

In accordance with guidelines ssued by FHFC, a2 Market Study {the "Siudy™} was prepared for
the Subjecl property by Meadian Appraisal Group, Inc. {Meridian” or the “Appraiser’). dated
January 28, 2010, The Study was engaged by SMG. as agent for FHEC,

The Subject ligs in Lee Counly {the "County™} which is iocated in the Southwest Flotida Region
Growth frends and proeclions for the Counly are positive bul unemployment rates are
increasing.  The overall econoray has declined during the past year with higher unemployment
rates and instability In the real ostale markel. Renial rates and sals pricas in the region also
reflect declining lendencies. Mendian anlicipates current market condilions will continug uatil
the sconomy recoverns,

Pamasta Oy Bracm « Ogarimer s P LaLperipa s
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The Study defines the Subject's Primary Market Area (PMA™) as the arsa contained within 2
ten-mile radius of the Subject proparty. The PMA is primarily determined based on data
gathered in the Small Area Dala ("SAD") case study that can be found on the FHFC website.
The study indicates that most affordabie housing davelopments receive about two-thirds to
three-fourths of their rasidents from within fen {10) miles, In addition, about 40% of the
residents living in alfordable housing units work within five (%) miles of their homg and aboutl
65% work within ten (10} mikes of their home, The Compslitive Markst Area ("CMA™}, or the
Subjects submarket, I8 defined as those developments lying in cinsest proxdmity to the Sublegt
with similar income restrictons and demographic comurdiments,  The Sgbiects CMA for
caloutaiion of oocupancy of Bke-kind units is delermined by radialing out from the Subleq!
proparty undil enuugh unils are surveved to provide sn acourale porirayal of the market
condiions for properiies that would be direclly competiive with the Subjegt. The Study also
verfias thal the proposed Sublect will be lncated in a DDA and a QOT.

Tha Bludy idenfified twenty-ning {29} stabilized income-rastricted developments in the Subject’s
PMA. Eight (B) of the propenties identified in the PMA having an elderly damographic and seven
{7) propenies designated for persons with disabilities are excluded hecause each has a diffarant
demographic than the Subject. The remaining fourteen (14} properies have a familly
demographic. In January 2010, the Appraiser's profile of the fourleen remaining incomie-
restricted develapmanis in the PAMA reflected an occupancy rate ranga from 48% to 95% with an
average oooupancy of B3%. Twelve of the fowtean developmeants in Meridian's survey ave
offering concessions ranging from discounted mava-in cosls © reduced renigl rates o one
month free. The remaining two {21 developmenis are nol offering concessions.

Six {81 of the remaining fouriesn {14) developments are exciuded hecause each receives rental
assistance subsidies. An additional seven {7) developments are exciuded because they have
different income resinctions wath the unils set aside for residents who qualify at the 80% AM!
level. The remaining one development, Mapls Crast, is considersd the only competing property
incated in the Subject’s PMA and defines the radius of the CMA. Eighteen (18} of Maple Crast's
118 units are set asids for residents gualified at S0% AM| or less and eighteen {18) of the units
are set aside at 35% AMI o less. The remaining 82 units are set eside at 60% AMI, The
weighted average oucupancy for the Maple Crest units set aside at 50% AM! or less is 100%.
The weighled average occupancy for the similar income restricted like-kind units within the
submarket is lherefore, H00%, Waighlaed average occupansy is based on the fotal number of
units occupied divilad by the fotal number of unils for the development included in the
stbmarket. Maple Crast has & wailing Bst for the units set aside ot 50% AM! or less. As of
Jdenuary 29, 2010, cooupancy for Maple Cresi as a wholg, icluding ihe unils sel aside at 60%
A, s 82%. The princinal ownerg of the general paviners B Maple Crest and the Subiscl
dovelopment are the same,

Based on the informalion presented in the Study and s own due difigence, SMG concludas Hat
the Eimwood Terrace submarkel does have an average ocoupancy rate of 90% for the same
Demographic popadation.

Demographic analysis indicates a sufficient pool of polential residents with approximalely 431
income-quatified households added to the PMA annually over the next flive years. According to
the demographics, the supply of units relative to the demand resulls in Levels of Efart of 10.4%.
53% and 2.3% in the three- five- and ten-mile radius market areas, respeciively.  The
derrmocaphic analysis also appears 1o indicate that the size of the Subject development is
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appropriale refative o e number of income-quabiied rerter househsids as rellected by
Capture Rates of 5,5% {thrag-mile), 2.8% {five-mite) and 1.1% {fen-mile). If the 60% AM! units
are considered in the supply, the Levels of Effort are 93.6% {thres-mile), 48.0% five-mile} and
23.6% (ten-milel

The Study confirms there are two Guarantee Fund properties with a family desnographlc,
Barmwood Trace and Westwood, beated in the Sublect’'s PMA and within five miles or less of
ihe Subject development. The occupancy rate for Bermwood Trace is 92% and for Westwood is
86%.

White the impact on the unils set asids al 50% AMI in Maple Crest, the only Wke-kingd
development in the CMA, s sxpecied ic ba minimal, ihe Subjecl is expectsd to impact
developments with unils at the B0% AMI level iying within e PMA including the wo Guaranien
Furtd developments, Mernidiar's analysis reflects that the developments with units set aside at
80% AMI, including Bemwood Trace and Wesiwonod, have numerous residenis with incomes
that qualify for the Subject’s 50% AMI units. Seilzer's due diligence reflects that ag of
Decernber 31, 2008, 65.4% of the occupied unils at Westwood and 37.4% of the oocupied units
at Bemwaood Trace are leased by rasidents with househsld incomas Hhat would gualify them for
units set aside at or helow H50% of AMI as reflected by Florkls Housing's 2809 income Limils for
the Caps Coral-Fort Myers M8A (Lee County).

The Subject's unit mix consisis of 10.3% ene-bedroom units, 48.3% twe-badraom unifs and
41,4% thres-badroom units. According to the Markat Study, the development’s unit ik is not
aptimal owing ta the Subject's high percendage of three-bedroom unils in relation o the smali
average household size in the PMA (2.33 persons). The Subjest has a lower peroeniage of
ore-hedrovm unils, similar percentage of two-bedraarn units and higher percentage of three-
Bedroom unils compared o other affordable devsiopmenls for the general population in Lee
County. Occupanecy ates in Ihree-bedroom units are generally lower than in one- and wo-
bedroom units throughout the PMA. Thersforg, the Subjsct’s unit mix has the polential to have
a particularly strong impact on three-badroam units in other affordable developrrents within the
PMA,

Meridian conciudes that Eimwaood Terrace is expentad W inpact developmenis with urils at the
B0% AMI leve! ling within tan (10} mies of the Subject including two Buarantee Fund
developrents, Salizer concurs with Meridian's conclusion,

The Apnraiser further states that the proposed development will be able to altain maximum MO
rents for {3 units 33 sei aside. Assurning the Sublects first units are delivered in August 2011,
wilh compistion in December 2011, the Appraiser aniicipales an average absorption rste of
eightsen {183 to twenty {20} unils per month as an income-resiricled development,

SMG has reviewed the Study and performad independent due diligence relaled 1o the
underlying data ulilized by the Appraigser. Saitzer's due diligenge iwiuded a comparison of the
Sludy's property descripion to those in the application, Wentification of affordable housing
graperties located in the vicinity of the Subject and comparison to those properties included in
the PMA and submarkal, a review of FHFC cccupancy information {including $MG nternal
onitoring sources} and comparisan of that data o ocoupency date willized by the Appratser,
aryd the testing of various occupancy caloulations included in the Study Sellzer's review and
dug diligence reports findings consistent with those presented in the Study indicaling thai ihe
underlying daia relied upon by the Appraiser and the conclugions rendered by the Appraiser ame
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reasonable and logical. Accordingly, SMG finds the Study to be satisfactory for purposes of
establishing the average occupancy of the Subject's submarket.

Based on the informalion presenled in the Study and ils own due diligence, SMG concludes that
the submarkel average occupancy rale for the Subject meets the minimum requirement of 90%.
However, based on the informalion presented in the Study and its own due diligence, and in
accordance with guidelines issued by FHFC, Seitzer recommends that Florida Housing rescind
the Applicant’s tenlative funding award because of the Subject development’s polential financial
impacl on developments in the area previously funded by Florida Housing and an anticipated
negative impacl to the iwo Guarantee Fund properlies localed within five miles of the proposed
developmeni, Eimwood Terrace.

If you have any guestions regarding this preliminary credit underwriting leller, please do not
hesitate to call me at (850) 233-3616, ext, 238.

Sincerely.
SELTZER MANAGEMENT GROUP, INC.

,
Hamll Ssayr—

Wanda Greggo
Credit Underwriter



EXHIBIT B, PAGE 1

Floi ;o

Supplemental Loan and Housing Credit Program
2007-204C

Section A Report Summary

Section B Supplemental Loan Conditions and
HC Allocation Recommendation and Contingencies

SectionC  Supgporting Information and Schedules

Prepared by
Seltzor Management Group, Inc.
Final Report

September 11, 2008




EXHIBIT B8, PAGE 2
SMG

Fimwood Terrace

TARBLE OF CONTENTS
Page
Section A
Report Summary
» Recormmendation A-AT
Overview AB-A10
Uses of Funds A11-A15
Operating Pro Forma A16-A18
Section B
Supplemental L oan Spedial and Generat Condifions 81-88
HC Program Aliccation Recommendation and Contingencies B&
Section C
Supporting Schedules
» Additional Development and Third Parly information 106
» Borrower information C7-C10
» Guarantor information o1
¥ Syndicator Information 12
¥ Generat Contractor Infarmation C13
> Property Manager Information C14-C15
Exhibits
18 Year Pro Forma 1
Description of Features and Amenities 2 14
Completeness and Issues Checklist 3 12
HC Aliocation Calculation 4 12
Occupancy Comparables 5

SEPTEMBER 11, 2008



EXHIBIT 8, PAGE 3
SMG

Section A

Report Summary

SEPTEMBER 11, 2008



EXHIBIT B, PAGE 4

BUPPLEMENTAL LOAN & HU CREDIT UNDERWRITING REPORT S$NMG

Recommendation

Settzer Management Group, Inc. {'SMG” or “Selfzer™) recommends a Housing Cradit (*HC™)
aliocation in the annual amount of 31,498,680 and a Supplemental Loan of $1,020,000 be
awarded to this development by the Florida Housing Finance Corporation ("FHFC™ or “Florida
Housing™}.

Location Evans Avenue at Elmwood Street
Fort Myers, Lae County, Florida 33001

Number of LUnits/Unit Mix f
Bed- No.of Size

rooms | Baths: Unlts | (5F)
fial
773
773
748
200
1,034
1,034
1,036
1,038
1,470
1,270
1,272
1,272
128,454

EASTARENT EST R ECEENT TR PRSP s el
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Totals
Demographic Commitment Family

Het Asides Supplernental |oan
16% {12 EL) Unils} @ 33% AMI

e

HO
20% (24 ELI units) @ 33% AMI
80% {remaining units} €% 50% AMI

Set Aside Term Supplemental Loan = 15 Years
HC = 50 Yeurs

ELl set aside units above the 10% threshold minimum
requirement may convert o serve families at or below
60% AMI for the remaining 35 years of the 50 year HC set
aside period,

Courtty Size Madium

Development Category New Construction

ELMWOOD TERRACE A~
SEPTEMBER 11, 2008
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Development Type Garden Style Apartmants

Cecupancy Rate NiA

Farking Per the approved stte pian 240 parking spaces of which

12 are handicapped accessible.

Improvemnents The development will consist of five three-story garden
style residential  buldings and one  clubhouse.
Construction is wood frate with stucco exterior and
concrete slab on grade foundation.

Site Acreage $.38 gross acres per survey
Dernsity 12.37 units per gross acre
Zoning PO—Professional which permit up to 165.00 unis per acre

*X* does not ire Flood i

Flood Z:'.me

Applic od Terrace Limite hip
Parthership formed March 21, 2007,
General Patner The sole general partner is Beneficial Eimwood Terrace,
LLC ("BET"), & Florida Limited Liability Company with a
1% ownership interest.

The sole member of BET is RUI Beneficial Holdings 7,
LLC (*RLIBH7"), a Florida Limited Liabilty Company with
a 1004% pwnership interast,

The members of RLIBH? are Hope Shiverick Lomas, L1L.C
{fHSLomas™} an Ohio Limited Liabilty Company with a
47.5% ownership interest and Beneficial Holdings I, LLC
("BHI*), a Florida Limited Liability Company with a 52.5%
ownarshis interest,

HSLomas acts as nominee and agent for AHG-RLI, LLC
{("AHG"}, a Florida Limited Liability Company and L.omas
Holdings, Corp. ("Lomas™, an Ohio corporation.  Both
AHG and Lomas are owned solely by Robert Lomas.

The members of BHI are O'Grady Family Haoldings, LLC
{"CFH") with a 10% ownership inferest and Paxion Family
Holdings, LLE {"PFH"} with a 0% ownarship interest.
The sole member of OFH is Kathleen (YGrady and the
sole member of PFH is Donald W. Paxipn,

Limited Partner/Syndicator Donald W, Paxton is the initial imited pariner holding a
84.99% ownership inferest,

Enterprise Community Invesiment, Inc. {"Enterprisa”), its
assigns or affiliate, will be the Limited Partner and will
purchase a 99.09% limited partnership intarest at or prior
1o Supplementat Loan closing,

TO W

ELMWOOD TERRACE A2
SEPTEMBER 11, 2008
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Guarantors Applicant; BET; RUBH7, BHI; PFH; RLIBD7 plus Donald
W. Paxton, individually,
Developer RLI Beneficial Development 7, LLC RUBD?") having as

its members Benefigial Development #, LLEC ("BDH") with
a 52.58% ownership interest, AHG with a 46.5% ocwnership
interest and Lomas with a 1.0% ownarship interest

Gensrgd Contractor

Construction Enterprises, Inc. (CE)

Management Company American Management Services, LLC dibda Pinnacle
{"Pinnacie™

First Mortgage Lender — Stearng Bank, N.A. {"Steamy’}

Construction Loan

First Mortgage Lender ~ Permanent
Loan

Greystane Servicing Corporation, Ine. {"Greystone™

Credit Enhancer on First Mortgage

NiA

Programs
First Mortgage Amourd $2,000,000
“All in” Undetwritten | 4.50%
interest Rate
Term/Amortization | 20720
Supplemental Morgage Amount $1,020,000
“A1lin” Underaritten | 0.487%
Interest Rgle
Term/Amortization 84
Restricted Rent-Favorable Financing | $4,660,000
Yaiuse at Stabilization
Market Rent-Market Financing Value | $8,530,000
at Stabilization
Restricterd Loan To Value ~ First 42 6%
Mortgage
Market Loan To Value - First 21.0%
Morigage
Frojected Net Dperating Income $1582,405
Debt Service Coverage ~ First and 1.226
Second Morigages
FHFC Assistance (HC and $137.9860
Supplemental Loan) Per Unit
HC Arnual Allocation Pee Unit $12.520
Syndication Price $36.85814 per dollar of HC
Debt Barvice Reserve None

ELMWOOD TERRACE

Al

SEPTEMBER 14, 2008
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Construction ! Permanent Sources:
. Permanent
Loan per
Source ignder Construction: Permanent Unit
First Mortgage Rteams Bank $12,284,000 0 $0
First Mortgage Greystone $a| 82,000,000 $17,241
Second Mig (Supplemental Loan} [FHFC $1.620,000] $1.020.000 $8,763
MG Equity Enterprige $3.872648] $12,508 825 $111,283
Defer. Developer Fee RL| Bernefictal Dev 7, LLC $130,283 $1,378,106 $11,880
Total $17,308.931 $17,306,931 $149,197
COMPARISON CRITERIA YES [ NO
Does the leve! of experience of the current team equal ¢r exceed that of the feam X
described in the application?
Are alt funding sources the same as shown in the Application? 1
Are all local government recommendationsicontributions still in place atthe level . X
described in the Application?
Is the Development feasible with all amenities/features listed in the Application? X
Do the site plans/architectural drawings account for gl amenitiesfeatures listed X
in the Application?
Does the Applicant have site control at or above the level indicated in the | X
Application?
Does the Applicant have adequate zoning as indicated in the Application? X
Has the Deveiopment besn evaluated for feasibility using the otal length of set- . X
aside commifted to in the Application?
iHave the Development costs remained equal to or less than those listed in {he X
Application?
s the Development feasible using the sel-asides committed {0 In the 2
Application?
If the Development has committed 1o serve a special target group (e.g9. eiderly, X
large family, etc.}), do the development and operating plans contain specific
provisions for implementation?
HOME ONLY: i points were given for maich furids, is the maich percentage the | N/A
same gs or greater than that indicated in the Application?
HC ONLY: 1s the rate of syndication the same as or greater than that shown in 3
the Appfication?
is the Development in all other material respects the same as presented in the 4
Application?
ELMWOOD TERRACE And

SEPTEMBER 11, 2008
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The following are explanations ¢f ¢ach item checked “No” in the table above:
1. Changes in Funding:

a. First Morigags Construction Loan;, The 2007 Universal Application anticipated a first
morigage construction loan from Column Fipancial ("Column™ in the amount of
38,036 873. Since the Application, the Applicant has received a first morgage
construction (oan proposal dated August 21, 2008, from Stearns Bank, N.A. {"Sleams”)
for a $12,284.000 first mortgage construgtion ioan,

b. First Mortgage Permanent Loan: The 2007 Universal Application anticipated a first
mortgage permanent loan from Column in the amount of $2,798,228B. Since the
Application, the Applicant has received a first mortgage permmanent loan commitment
from Greystone Servicing Corporation, inc. ("Greystong”™) dated August 18, 2008, for a
$2,000.000 first morigage permanent loan.

¢. Syndication of the HC: The inilial Syndicator per the Universal Application was Column.
Applicant subsequently moeived a Leller of intent dated July 24, 2008 and revised
August 28, 2008, from Enferprise Community invesiment, inc. (‘Enlerprise”) o provide
syndication of the HC. The investmant Enterprise will make will be $12,808.825 which is
$727,798 less than the $13,836,623 inttial Column coramitrment.

2. The appraiser concludes that the subject can obtain maxirmum allowable MC rents for those
units rented at 33% AM) but not for the units rented at 60% AMI. The Fort Myers area has
experienced a considerable downturn in the housing market over the past year primaiily due
{o the significant new supply of condominiums which are being leased in an effort to
generate income.  in order 1o be compelitive, the subject site proposed charging rents that
would be priced significantly below competitive KU rents at 60% AMI, The appraiser opined
that the fact that the proposed subject rents will be significantly lower than all compaetition
would have 3 very delrimental impact on the additionsal HC properties in the PMA. in order
to Bmit adversely impacting the HC units at 0% AMI, the Flonida Housing Finance
Larporation 2007 Canyover Allocation Agreement required that Applicant set aside 20% of
the residential units at 33% of area median income, as Applicant commitied in the
application, but required that 80% of the unils {92 units) be set aside at 50% AM! instead of
60% AMI. The agreement noted that one (1) year after stabilization of the devetopment, the
Owner may contact the Servicer and request a market study, paid for by the Owner. At such
time, Florida Housing, the Servicer and the Owner will review the market study and at the
sole discration of Florida Housing, the set-asides may be revised to 20% of the residential
units at 33% of area median income and 80% of the residential units at 80% of area median
income. Owner acknowiedged, agreed and accepted the FHFC 2007 Camyover Allocation
Agreement on December 5, 2007,

3. The rate of syndication has decreased from $0.9100 per dollar of syndicated Housing
Credits to $0.8514 per dollar of syndicated Mousing Credits. The syndicator changed from
Column to Enterprise.

4, Other Changes {o the Application:

a. The Application anticipated that there would be twelve residential buildings containing 12
one bedroomvone bath units, £8 two bedroomAwe bath units and 48 three bedroomitwo
bath units. [n December 2007, Applicant requested approval to reduce the number of

ELWMWOUOD TERRAQE A-§
SEPTEMBER 11, 2008
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residential buildings from 12 buildings to five. Applicant’s request was approved
December 17, 2007, and reflected in the 2007 Carryover Allocation Agreement between
Florida Housing and Applicant. Applicant requested on May 12, 2008, to change the unit
mix 10 12 one bedroomfone bath units, 56 two bedroomiftwo bath units and 48 thres
bedroomitwo bath units.

. The Option Coatract for Purchase and Sale {"Cption Contract™ included in the Universal
Application and subsequent documents relsied to the parcel as purchased by the
Applicant are not the same. According to F. Vernon Bennett, Esquire, of the law firm of
Broad and Cassel, the Option Contract reterences a parcel of approximately 8.4 acres
and refers to a parcel which was intended by the Seller and the Purchaser to be the
remaining tract of land still owned by the Sellers, iying South of the lands previously
conveyed by Seller to the Florida Department of Transportation {*DOT"). The original
lecgal description referenced as “Exhibit A" 16 the Oplion Condract was fumishad by the
Sellers and taken from 2 survey dated February 20, 2003, which was the only legal
description the Seller had at the time the Option Contract was entered. Subsequent to
the 2003 survey skelch and legal description, the legal description of the DOT parcel
was revised slightly which resolted in the remaining parcel being slightly reduced in size
by 0.07 acres. Appilicant has provided a Special Warranty Deed with fitie in the name of
the Applicant, & sutvey by South Flarida Surveying, inc. dated September 4, 2008 and a
Florida Owner's Policy of Title insurance which evidence the cofrected fegal description.
An Affidevit Ceriifving Site Conitrol and Tie-Breaker measurement Point for Elnwood
Terrace, Universal Cycle Application 2007-204C, dated June 30, 2008, sxecuted by
Donald W. Paxton of Elmwood Terrace Limited Partnership and provided to Flonida
Housing certifies that the Tie-Breaker Measurement Point as defined in Rule Chapler
8§7-48, FA.C. and as stated on the Surveyor Cerdification Form provided with the
Application remaing the same.

These changes have no material impact to the Suppiement Loan and HC recommendation for
this development.

Does the Develogment Team have any FHFC Financed Developments on the Past Due/Non-
Compliance Report?

Florida Housing's Past Due Report dated July 28, 2008, does not refiect past due items for the
principals.

The Asset Management Non-Compliance Report dated July 21, 2008, does not refiect any
items outside of the correction penied for the principals.

Strengths:

1. The appraiser, Merdian Appraisal Group. ("MAG"), Winter Park, Florida concluded the
subject site is physically and legally well suited for multifamily devslopment. The
neighborhood provides sl necessary  support  ssrvices for successfl  multifamily
development and due to the limited suppiy of units targeted toward residents in the income
range qualifving for units set aside at 33% AMI and 50% AMI will attain a stabilized
seoupancy rate for the subject of 55%.

2. The appraiser stales that the subject’'s 20067 Housing Credit maximum net rent should he
achievable.

ELMWCGD TERRACE A-§
SEPTEMHER 11, 2008
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Other Considerations: None

Mitigating Faciors: None
Waiver Requests/Special Conditions:

1. Applicart submilted a Peliion for Waiver of Rule 87-48.0078(7)e){1}, Fla. Admin. Code o
the September 28, 2008, FHFC Board Meeting, requesting a change In terms of the
Supplomental Loan.  Petitioner requesis permission to forgo the automatic fargiveness of
the Supplemental Loan’s principal balance provided the units for which the Supplemental
Loan was awarded were largeted to ELI Households for at least 18 vears, and {0 instead
cause the EL1 Loan fo be repaid 8t the end of the indligl 15-vear period, with an automatic
extension of the maturity dale at the end of the initial 15-vear period for an additional 30
years if the unils for which the EL! Loan was awarded were targeted o ELI Households
durning that initial 15-year peariod.

Additional Information:

1. The appraiser, Meridian Appraisal Group, included four Guaranty Fund Properties within the
subject's 10-tnile market area In i#s analysis. These properties have the following
occupancy rates as of June 2008 Bernwood Trace ai 76%, Brittany | at 68%,; Brittany I at
74% and Westwood at 88%. Seltzer identified one additional Guaranty Fund Property in
Fort Myers, Andros Isle dfb/a Vista Palms which has an occupancy rate of 2% as of June
2008. The set asides for the developments within these units are at 60% AMI. Since the
subject has reduced the units originally set aside at 60% to 50%, the appraiser has opined
that lease up of the subject will not have a significant detrimental affect upon these Guaranty
Fund Properties.

2. The Applicant currently has an outstanding Pre-development Loan payable to Stearns Bank,
NA. ("Stearns”). Repayment of this loan in full prior to or at the fime of the Supplemental
Loan ¢losing is 8 condition fo closing.

issues and Concerns: Nong
Recommendation

SMG recommends a $1,488680 annual allocation of HC and 8  Supplemental Loan of
$1.020 0006 be awarded 1o this development.

Selzer's recommendations are based upon the assumplions detailed in the Report Summary
(Ssction A} and Supporting Informaltion and Schedules {(Section C).  In addition, the
recormmendations are subject o the Loan Conditions and MC Allocation Contingencies detailed
in Section B of this credit yndenwriiing reporl. The reader is caulioned to refer o these sections
for complete information.

This recommendation s only valid for six months from the date of the report,

Prepared by Reviewed by:

Wanda Greggo Cindy Highsmith

Credit Underwriter Supervisor, Credit Underwriting

ELMWOOD TERRACE A-7
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Overview
Construction Financing Sources
. Revised Interest| Construction
Source Lender Applicant | Applicart | Underwriter| Rate  Debt Service
First Morlgage Stearns Bank | B3 §0 $12.284,000) 8.850% $819.745
Second Mtg (Supplemental Loan) FHFC $1.020.0000 39020000 $1,020,000 0487% $5057
HC Equity Enterprise $8,522,880 0] $3570648 na na
Defer. Developer Fep RUf Beneficial Dev 7, 1LLC | $1,039,058 $0 MBI na ofa
Total $17.518.820 $1,000,000 $47.306,93 $824,602

First Martgage Loan:

According to the Stearns proposal, the construction loan reguires payments of interest only
monthly during the construction period. Stearmns will charge interest on the daily outstarding
principal balance of the congfrucion loan at an annual rate equal fo the Prime Rate as
published in the Wall Straet Journal, plus a margin of 100 basis points with a minimum interest
rate of 6.69% and a maximum interest rate of 8.90%. During the term of the construction loan,
the intersst rate may fluctuate from day to day. With the indicative rate as of August 22, 2008,
at 8.00% (Prime Rate of 5.00% pius the margin} the minimum rate of 6.69% has been used for
credit underwriting pumposes. The ipan provides for a maximurn 24-rmonth construction period
and a 1.63% construction loan origination fee.  Seitzer's calculation is based on a 21-month
construction/stabilization penod and an average outstanding loan balance of 57% of the total
loan amount during construction. 1 is anticipated that at the time of conversion to permanent
financing, the consiruction Joan will be pald off by squity payments and a first morigage loan
from Greystone Servicing Corporation, Inc.

Qther Construction Sources of Funds,

Additicnal sources of funds for this development during construction are a FHFC Supplemental
Loan, housing credit equity and deferred developer fees,

The developer will have to defer $130,.283 of developer feey after all available i0an proceeds
and the HC eausty have been received during the construction period,

nstruction/Siabilization Peri
Based upon demographic and market analysis, including existing and proposed developments,
the appraiser projects the Elmwood Terrace units 1o be abgorbed at 2 rate of approximately ten
units per month. The construction phase will last approximately twelve months. Stabilization is
articipated to goour within pine monibhs of construction completion with the first units leased 3
months prior to construction completion. For purposes of this Credit Underwriting, Seitzer
assumes 3 21-month construction/ stabilization period.

ELMWOOD TERRACE A-8
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BUPPLEMENTAL LOAN & HC CREDIT UNDERWRITING REPORT SMG
Permanent Financing Sources
Annyat
Ravised interest: Amort,. Term | Debt

_ Strce Leader Applicant | Applicant | Underwriter] Rafe | Yes. | ¥rs, | Service
First Mongage Greystone 52708228 §2000,000 $2000,0000 4.50%1 200 20 5151836
2nd Mi {Supplomentyl Loany IFHFG 1,020,000 $1.0200650 $1.020,000: 84687% Q 15 885471
MG Eguily Enterprise 513636,6231512 908 825 §12.508825 nal el nis niy
Dief. Developsr Fee RLi Beneficial Dev 7, 11.C 363,050 51326244 $1.378.108 nia L] nfa
Total 1 $17.595,820 §17,266 069 $17,306.901 $156,807
First Mortgage Loan:

The Applicant has submitted a commitment fetter from Greystone dated August 18, 2008, for a
fiust morigage permanent toan. The original principal amount of the permanent loan will be the
fesser of (i) 8 maximum permanent loan amount of $2,000,000; &} the principal amount
necassary to maintain minimum debt service coverage of 1.15 to 1.00; or (i) the principal
amount delermined by muliiplying the underwriting value by the maximum loan-{o-value of 80%.
A permanent loan of $2.000,000 has been gtilized for credit underwriting purposes. Tha loan
will have a maximum 20-year term from loan conversion with a 20-year amortization schedula,
Interest will be a fixed rate and shall be established by Graystone prior to construction {"rate
nck™ anyd is currently estimated to ba 4.50%. A non-mefundable origination fee equal 1o 1% of
the permanent loan emount payable upon the eariier of construction oan closing or at rafe fock
is required.  Frovided the development has been completed and has achieved 80% eccupancy
for 90 days, Graystone shall re-underwrite the permanent iean and shall determine the final
permanent oan amount.

FHFC Supplemental Loan:

The Applicant gqualifies for a FHFC Supplemental Loan based on the additional units set aside
above the mirsmum ELI requited. The loan will be non-amortizing at 0% base interest rate over
e life of the loan with the pringipal forgivabie provided the unils are targeted 1o ELT units for at
mast 15 yaars. On August 25, 2008, Applicant submifted g Petition for Waiver of Rule 87
48.0075(7xa)(1), Fla. Admin. Code o the Beptember 286, 2008, FHFC Board Mesting,
requesting a change in terms of the Supplemental Loan. Petitioner requests permission {6 forgo
the autematic forgiveness of the Supplemental Loan's principal balarce provided the units for
which the Supplemental L.oan was awarded wers targeted to ELI Households for at least 158
years, and o instead cause the ELI Loan to be repaid af the end of the initial 15-year period,
with an autamatic extension of the maturity date at the end of the initial 15-year period for an
additional 30 years if the units for which the ELI Loan was awarded were {argeted fo EL}
Households during that initial 15-year pericd.  Annual payments of gl applicable fees vl be
required. This cregit underwriting assumes interest payments at 0.4%7% (the base rgte plus
appiicabie fees}.

Housing Cradits Eqguity Investnent:
The Applicant has applied to Florida Housing to receive 9% Housing Credits.

A HC syguity investment Letter of Intent dated July 24, 2008, and revised August 29, 2008, from
Enterprise is summarized as foliows:

BELMWOODR TERRACE A8
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SUPPLEMERTAL LOAN & HC CRERIT UNDERWRITING REPORTY EMG
Percent of
Capital Contributions | Amount Total When Due
1st Instaliment $2.581,765 20% Prior to or at conshryction loan closing
2nd instaliment $1,280,883 10% Prior to 17172008
3rdd Installment 588088711  45% Construction Completion/Temporary C/Os
4th Instaliment §3.227208 25% Stabilization and Conversion {o Permanent Financing |
Total $12,808,825 100%
Annual Tax Credits per Syndication Agresment. $1.498,680
Total HC Syndication: $14,986 301
Syndication Percentage (limited partner interest): 99 99%
Calculated HC Exchange Rate {per dollar); $0.8614
Proceeds Available During Construction: 83872648

Per Rule, gt least 20% of the total equily will be provided prior {¢ or simullaneously with the
slosing of the construction financing.

Other Permanent Sourges of Funds:

The developer will have to defer $1,378,106 of developer fees for payment from development
operations after all loan proceeds and capital contributions payable under the syrlication
agrecment have been received.

ELMWOOD TERRACE AD
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SUPPLENENTAL LOAN & HC CREDIT UNDERWRITING REPORT 8RG
Uses of Funds
" Applicant HG
Applicant  Revised | Underwriter! Insligible
Total Costs Total Costs Total Costs . Costs
Actual Construgtion Costs .
Construction Condract
Site Work $0 $0 £0 s
Off-Site $0 $0 30 $a
New Rental Units 58,716,988, 38744 418, 358 198,336 80
Rehabilitation of Exigting Units _ %0 $0 $0 $0
Recreational Amerities $61,000 50 $0 $0
Furniture, Fixtures and Equipment 30 $0 $0 $6|
Washers & Dryers $o $0 $0 $6
Corfractor's Fee {Not lo Exceed 14%:) $1.182.544 311088618 $1.147.788 $0
Total Conglrugtion Contract 50,064,810, BL 353036 38,348,101 80
Other - Hard Cost Contingency $615994] %478 185, $467,305 $6
Total Actual Construction Costs $10,580,504 $5,773.218 39813408 $

Notes fo the Actual Construction Costs:

1.

The Applicant has provided a construction contract dated Septernber 4, 2008, hatween the
Applicant and Construction Enterprises, Inc. ("CED in the amount of 58,346,101, The
contract provides for retainage of 10% to be reduced to (% when the development reaches
50% compietion. Final payment including retainage shall be made when the conlract has
been fully parformed except for the correction of nonconforming work and requirements that
normaily survive final payment, and within 30 days of the issuance of a final centification for
payment by the Architect. The confract requires the conlractor to achisve substantial
completion of the entire work ot later than 365 days from the date of commencement.

General contractor fees at 14.00% are within Rule requirerments,
Seitzer reduced the hard cost construction contingency to 5% of hard costs.

SMG racaivad 3 Pre-Construction Analysis ("PCA”) from Consiruction Analysis Systems,
Ine. ("CASI") dated August 25, 2008, and revised September 4, 2008. Compiede results of
the PCA gre provided in Section € of this report.

ELMWOOD TERRACE
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SUPPLEMENTAL LOAN & HC CREDIT UNDERWRITING REPORT SMG
Applicant HC
Applicant Revised | Underwriter | ineligible
- ) | Total Costs | Total Cosin | Toiai Costs . Costs
General DevelopmentCosts || ]
Accounting Fees 358,500 118,500 $118,500 $0
Appraisal $8,500 $8,500 $8,500] $0
Architect's Fee - Dasign $152,000 £268.500 256,500 30
Architect's Few - Supervigion $24 000 $80.000; $80.900 $0
Builder's Risk Insurance 30 S0 30 $5
Building Permit o $26.000 5225000, $205.000 30
Brokerage Fees - Land ) $50060 %O 8 80
Brokerage Fees - Buildings i _ $0 $0 30 $0
Closing Costs - Construction Loan $12,000 $48,176 $48,176 $o
Closing Costs - Permanent Loan $12,000 $12,000 $12,000]  $12,000
Engineering Fee $288,554 $336,711 $338, 711 $0
Environmernstal Report , $11.100 $11.100 $11.100 $0
FHFC Adminisirative Fee 1 5118884 §1159.878 $115.684  $119.854
FHFC Appilication Fee §2000  $2000 82000  g2000
FHFC Compliance Fae ] $54.380  $75729  §77.287 577,207
FHFE Cradi Undarwriting Fes _ 313,440 313,440 $13.865 §0
Impact Fees $318,000 $254 998 %754 968 $0
Inspection Fees 318,000 $22,.928 $37.028 $0
Insurance ) 524000 $24000] 24,000 $0
Legoli Faes $1468,000 $140,000 $140,000 $25.000
MarketBludgy %8500 $5,500 $8.500 $0
Marketing andi Advertising $30,600 $81,000 $81.000  $81,000
Pra-Conslr. Analysis 7 Existing Prop. Eval. 30 $18.000 $3 800 3G
Properiy Taxes $28.885 $268.354 $28 354 $0
Soil Test ) $6.650 $140.000 $10.000 30
Swreey _ $7.160 $22,800  $22.800 $C
| Title insurance 500,363, $e2,085 $92.068, 582,095
Litility Connection Fees ) ol $0 %0 0 $0|
Otner: Fumiture, Fixtures and Equipment | $38,220)  $61,000 581,000 $34,800,
Gther: Lease Up Reserve L34 350,000 &80,000 360,000
Contingency 30 50 $107.002 g0
Total General Development Costs $1,513,011 $2137.857 $2.247.080. 5494 086

Notas o the General Development Costs;
1. There were no brokerage fees paid by the Applicant.

2. Closing Costs — Construction Loan include the costs to close the first mortgage construction
loan and the second mortgage Supplemental Loan,

3. The FHFC Administrative Fee 18 based on 8% of the recommended annual allocation of HC.
The FHFC Application Fee is refiective of the 2007 HC application fee. The FHFC
Compliance Fee is based upon the amount published by Flotida Housing in 2008 for 116
units set aside for 50 vears plus the pre-final aflocation fee paid at preliminary gliocation.
The FHFC Underwriting Fea reflects the $10,102 HO underwriting fee and ihe addifional
program fee of $3,593 for the Supplemental Loan.

ELMWOOD TERRACE PAGE A-12
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SUPPLEMENTAL LOAN & HC CREDIT UNDERWHRITING REPORT

EXHIBIT B, PAGE 16

SNG

4. Insurance is the cost 1o purchase liability insurance during construction.

5, The Pre-Construction Analysis line itetn was decreased fo reflect only the cost for the PCA
and four site inspections required by the HC program. The remainder of the inspection fees
included in this line item was added to the inspection fee line.

6. Other. Furniture, Fixtures and Equipment include the cost for furniture, fixtures and
equipment in common areas plus the cost of washer and dryers for 50% of the units at $600
per unil. Applicant will rent the washers and dryers to the residents s¢ the cost of the
washers and dryers is included &s an ineligibie cost.

7. Other Lease Up Reserve is the amount required by Enterprise.

8. SMG has increased the Soft Cost Contingency 16 5% of the anficipated soft costs.

8. Other General Development Costs are based on the Applicant's estimales, which appear
rgasonable.

: Applicant HE
Applicant Revieed | Underwriter | inelipible
Total Costs | Total Costs | Totai Costs | Couls

Financial Costs

PLI Loan nterest 30 $184,000 $160,000 $0

Construction Loan interest $848.9421  $912,706'  F819,745| $351,319

Congtrugtion Loan Origination Fee $140,538 $200,230 $200,230 $0

Bridge Loan Interest $0 $0 $0 50

Supplemental Loan Commitment Fes 30 $10,200 $10,200 80

Permanent Loan Cradit Enhancement $0 30! §0 30

Permanent Loan QOricingtion Fes $34 978 $20,000 $20.000 8200600

Reserves Regudred By Syndicator $C $341.000 $343,000] $343.000

Total Financial Costs $1.025 258 $1,844,138.  §1.853,175 3714149

Notes o the Financial Costs;

1. Predevelopment loan interest incitdes the inferest to pay the Steamns Bank pre-

geveloprment loan.

Construction Loan Interest is based on a 21-month construcion/stabifization period and an
average putstanding loan balance of 57% of the total loan amount during construction.

Construction Loan Origination Fee is an amount per the construction lender's sommitment

Permanent Loan Origination Fee is an amount per the permanent lender's commitment

2.
3.

ledter,
4,

letter,
5.

Reserves Required by Syndicator reflect the Partnership Operating Reserve required by
Enterprise that will be available to fund operating deficits after the development has
achieved stabilized occupancy. The Parthership Operating Reserve will be established from
Enterprise’s fourth equity instaliment. Developer fee has not been eamnsd on the
Parnership Operating Reserve.
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EXHIBIT B, PAGE 17
SUPPLEMENTAL LOAN & HC CREDIT UNDERWRITING REPORT SKAG
. Applicant HC
Applicant Revised | Underwriler  Incligible
Total Costs : Total Costs | Totat Costs | Cosls
Non-Land Acquisition Costs
Buliding Acquisition Costs $0 $0 $0 $0
QOther 80 $0 $9 $0
Totsl Non-Lamd Acguisition Costs 80, $5 $0 $0
Notes fo the Non-Land Acguisition Costs:
. Since thisis a new construction developrent, therg are no nondand acquisition costs.
Applicant HC
Applicant Revised ' Underwriter| ineligible
[ Total Costs | Total Costs  Total Costs| Costs
Deveiopment Cost Before Land & Developer Fee | $13, 118,873 $13,561.211: $13.613.631/81,208.405
Oiher Davslopment Costs
Developsr Fee on Acquisiion of Bulldings 50 30 30 3¢
Devetoper Fee y - $2,099147  $2275146 $1.693,300 $0
Other - Excess Purchase Price 30 $0 $430,000; $430,000
Total Cther Davelopment Costs $2.089,147, $2,275,146° $2,123.,300) $430,000

Notes to the Qther Development Costs!

1.
the appraisad value of the land.

Other ~ Exoessive Purchase Price i the excess cost of the real estale gver the amount of

Z. Developer fee is within 16.00% of total development costs exclusive of land and deveiopsr
fee consistent with Florida Housing's Rule requirements. Developer fee hag not been
earned on Reserves Required by Syndicator in the amount of $343,000.

Applicant HC
Applicant | Reviged Underariter| Ineligible
Total Couts  TolalCosts  Total Cogts . Costs

Developmert Cost Beforetand $15.218,820 $15,836,357 §15,736,931 $1,638,405

Land Acquisition Costs

Land $2.300,000) $2,00C,000] $1,570.0081$1,570,000

QOther - Land Cloging Costs & Extengion Fees 30 $0 30 $0

Total Land Acquisition Costs $2,300,000 %2,000,000 %1.&§70,000/$1,570,000

Noles to the Lend Acquisition Costs:
1.

The Applicant submitted an Option Contract for Purchase and Sale of Real Property dated

March 18, 2007, by and belween Bemard .J. Dewolfe, Trustee and Marvin L. Metheny,
Trustee and Co-Trusiees of the Lvans Park Land Trust, Seller, and RL] Beneficisl
Development 7, LLC, Purchaser, for the subject site. The Agreement reflected a purchase
price of $2,300,000 with a closing not later than October 31, 2007. Applicant exercised the

ELMWOOD TERRACE
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EXHIBIT B, PAGE 18

SUPPLERENTAL LOAN & HC CREDIT UNDERWRITING REPORT NG

option by April 15, 2007. Applicant also submitted an Assignment and Assumption
Agreement dated March 30, 2007, assigning the Real Sales Agreemsnt to Elmwood Terrace
Limited Parinership. Amendments {0 the Option i Purchase dated July 18, 2667, and
November 7, 2007, were subsequently provided which reflect exiensions of the closing date
to July 31, 2008,

The Applicant subsmitied a Warranty Deed from the Seiller dated May 38, 2008, evidencing
fitle in name of the Applicant, Elmwood Terrace Limited Partnership. A closing statement
dated June 3, 2008, evidenced a reduced purchase price of $2.000,000 for the property. The
*as is” appraised vaiue of the land is $1,570,000.

Apgiicant HE
Applicant = Revised Undereriter| Ineligible
Total Costs  Total Costs : Total Costs | Cosls

Total Revelopment Cost $17,518,820| $17,836,387 $17,306,931 $3,208,406
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SUPPLEMENTAL LUAN & HC CREDIT UNDERWRITING REPORT SMG
Operating Pro forma
BESCRIPTION ANNUAL| PER UNIT|
Wmn ae " e . - - -
Gross Polential Rental Revenue $745238 36 424
Ciher Income: _
WasheriDrver Rentals 38,000 368
Cable/Satellte Television Income $0 $0
Miscellaneous Income $13,150 $113
Interest Income - $0 80
Gross Potential income $766,386 35,607
Less:
Vacancy Logs - 50% ($38,319) {8330)
Collection Loss - 1.0% o {57,664) (366))
Total Effective Groes Revenue o $720.403 36,210
| Fixed: . . .
Taxes 0000 _ i $61,180 8827
Insurance - 877,952 €72
Vartable:
“Management Fees - 4.0% - $46,816 $404
“General and Adminisirative $34,800 4300
Payroll Expenses $118.850 $1,025
Ltilities $72,500 625
Marketing and Advertising _ $26,000 $224
Maintenance and Repairs $43,500 3375
Grounds Maintenance and Landscaping $17.400 FI80
Seourity ) $0 30
Replacement Resorve o $28.000 $250
(ther, Pest Control o e 30 30
Other: Resident Programs o 39 50
Total Expensos B $527, 998 54 852
Net Operating Income $192,405 $1,659
Debt Service Payments
First Morigage i 3151836 $1,309
Second Mortgage $5.071 $a4
Third Morigage o 50 $0
Other Fees - Letler of CrediiGuarantes o 30 30
Other Fees - Agency/Trustee/Sewvicer I . 30
Total Dabt Service Payments ' $156.907 $1,353
Operating income After Debt Service - Befors Tax Cash Flow $35,498 £308
ELMWOOD TERRACE PAGE A-16
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SUPPLEMENTAL LOAN & HO CREOIY URDERWRITING REPORY SMG
Debt Service Coverage Ratios
Debt Service Coverage - Fliret Only 1287
Debt Service Coverage - All Mortgages » 1.228
Dett Servics Coverage - All Mortuazes gnd Fees 1.226
Financial Ratios
vvvvvv Operating Expense Ratio B s 73.3%
Breagk-Even Ratio 88.4%

Notes fo the Dperating Fro forma and Ratios:

1.

The rent schedude is based upon the Applicant's projected rents which egual the Year 2008
Maximum Restricted Rents published by Florida Housing, less applicable utility allowances
fram the City of Fort Myers County Mousing Authority. The 2008 Maximum Restricted Rents
are supported by the appraisal. Wility allowances reflect the resident paying elecirigity,
water and sewer, and the Applicant paying for wash disposal and pest confrol. No

manageriemployee units are anficipated. The rent roll is shown below:
Cape Coral - Fort Myers, FL. MSA (Lee County}

URIE TMedian]  WMax | Uity Nax
Bed- No. ofl Size |incomel Gross [Allow-t Net | Applicant| Undarwriter| Annual
rooms | Baths| Units | (8F) % |HC Rents| ance | HE Rents Rents Rents
1 1 1 771|  33% $370 $86 | $284 5284 $284 53,408
1 1 2 Tr3] 33% $370 $86 | $284 $284 $284 56,818
1 1 3 773] 50% $561 86 | $475 3475 $475 $17,100}
1 1 1 798|  50% $561 386 | $475 $475 $475 35,700
1 1 5 B00]  60% $5611 g86 | $475 $475 $475 $25,500
2 2 11 1.034] 33% $444 ] $109 | $335 $335 $338 $4,020|
2 2 21 10341 60% $444 | $109 | $338 $335 $335 38,040
2 2 131 1,036] 33% 5444 $100 | $335 $335 $335 $44,220]
2 i 42]  1038] 50% 3673 1 31001 $584 $564 $564 $284,266
3 2 1 1.270] 33% 513 1 $127 | $3IBC 3386 $386 34 6532
3 z 2] 1270 5O% S7¢8 1 $127 | $651 3651 $B51 $15.624
3 z 9] 1272 33% 813 1 3127 | $385 $388 $386 $41.668
3 2 By 1272 BOY §778 8427 | 3651 $5651 $651 §281.232
Totals 116/128,484 $745,236)

2. Laundry lncome, Cable and Television Income and Miscellaneous income are based on the

Borrower's projections and are more conservative than the Appraiser’s projections. Laundry
income includes income from the common area laundry iocated in the clubhouse.
Miscelisnecus Income includes vending income, washer and dryer renials, late fees,
canceliation fees, forfeiled deposity, and other miscellanecus socurces. The cost fo the
Applicant for the bulk cable television service 18 included in the Utilities expense estimate.

Vacancy Loss and Collection Loss rates ame supporied by the appraisal

Management Fees are based upon the sxeculed management agresment dated May 5,
2008, which reflecls 4% of gross income plus §1,800 per month for preparation of the
marketing plan and the butget.

ELMWOOD TERRACE PAGE A-17
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SUPPLEMENTAL LOAN & HC CREDIT UNDERWRITING REPORT SMG

5. Replacement reserves are $250 per unit per year increasing 3% annually as required by the
Enterprise Letter of Intent and the Greystone commitment and are within credit underwriting
guidelines.

6. The costs for Resident Programs are included in the Administrative budget and the
Advertising budget. These costs primarily reflect the Resident Activities and Health Care as
most other resident programs are donated or provided without charge by various local
organizations.

7. Based upon operating data from comparable properties, third-party reports (appraisal and
market study) and the credit underwriter's independent due diligence, SMG represents that,
in its professional opinion, estimates for income and operating expenses fall within a band of
reasonableness.

8. A 15vyear income and expense projection shows decreasing debt service coverage
beginning in year 5 but which remains above credit underwriting requirements throughout
the 15 year affordability period. This projection is attached to this report as Exhibit 1.
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SMG

Section B

Supplemental Loan Special and General Conditions and

HC Allocation Recommendation and Contingencies

SEPTEMBER 11, 2008



EXHIBIT B, PAGE 23

SUPPLEMENTAL LOAN & HC CREDHY UNDERWRITING REPORT BMG

Speacial Conditions

This recommendation is contingent upon the review and approval of the following items by SMG
and Florida Housing at least wo weeks prior 1o closing. Failure to receive approval of these
items within this time frame may result in posiponement of the closing date.

1.

Approval of Applicant's Petition for Waiver of Rule 87-4B.0075(7)}a¥1}, Fla. Admin. Code
requesting a change in terms of the Supplemental Loan. (Refer o Waiver Reguests/Special
Conditions in Section A of this report for additionat information.}

Repayment in full of the Stearns Pre-davelopment Loan pricr 0 or at the time of the
Supplemental Loan closing is a condition of the loan dosing.

General Conditions

This racommendation is contingent upon the review and approval of the following items by SMG
and Florida Housing at least two weeks prior o dosing. Failure {6 receive approval of these
items within this tirme frame may result in posiponement of the closing date.

1.

Borrower to comply with any and all recommendations noted in the pre-construction analysis
which has been prepared by CASI

Signed and sealed survey, dated within 90 days of ciosing, unless otherwise approved by
Florida Housing and s legal coursel, based upon the particular circumstances of the
fransaction. The survey shall be certified to Florida Housing and #ts fegal counsel, as wel as
the title insurance company, and shall indicate the iggal description, exact boundaries of the
Development, easements, gliliies, roads, and means of access {0 public sireels, total
acreage, flood hazard area and any other requirements of Florida Housing.

Building permits and any other necessary approvals and permits (8.g., final site plan
approval, South Fiorida Water Management District, Department of Environmental
Protection, Army Corps of Engineers, Department of Transportstion, etc.). An acceptable
afternative to this requirement is receipt and satisfactory review of g lelfer from the local
permitting and approval authority stating that the above referenced permits and approvals
will be issued upon receipt of applicable fees (with no other conditions), or evidence of
100% lien-Fee completion, if applicable. ¥ a letter is provided, copies of all permits will be
required as a condition of the Tirst post-closing draw.

The final “as permitted” (signed and sealed) site plans, building plans, and specifications
showing all festures and amenities committed to in the application. The Geotechnical Report
must be bound within the final plang and specifications.

Final sources and uses of funds itemized by source and fine item, in & format ang in
amounts approved by the Servicer. A detailed calculation of the construction interest based
on the final draw schedide (see below), documentation of the closing costs, and draft ioan
closing statement must also be provided. The final sources and uses of funds schedule will
be aftached {o the Loan Agreement as the approved development budget.

A final construction draw schedule showing lemized sources and uses of furds for each
monthly draw. Supplementat Program lLoan proceeds shall be disbursed during the
construction phase in an amount per Draw which does not exceed the ratio of the
Supplemental Loan o the Total Development Cost, net of deferred developer feas, unless

ELMWOOD TERRACE PAGE Bt

SEFTEMBER 11, 2008



EXHIBIT B, PAGE 24

SUPPLEMENTAL LOAN & HC CREDIT UNDERWRITING REPQRY SMG

approved by the Underwriter. The closing draw must include appropriate backup and ACH
wiring instructions.

7. Evidence of general liability, flood (if applicable), builder's risk and replacement cost hazard
insurance {as certificates of occupancy are received) reflecting Florida Housing as Loss
Payee/Morigagee. with coverages, dedudtibles and amounts satisfactory to Florida Housing.

8. ¥ the devslopment is not 100% liensfree completed, a 100% Payment and Performance
Bond ("FP&F Bond™} or a8 Lefler of Credit (LOCT, in an amount not less than 25% of the
construction contract, is required in grder o secwre the construction confract between the
GO and the Bomrower. iIn either case, Florida Housing must be listed as co-cbligee. The
P&P bonds must be from 3 company fated at laast "A-"by A M. Best & Co. with a financial
size calegory of at least FSC Vi, Floada Housing and/or legal counsel must approve the
souwres, amount(s) and all terms of the P&P Bonds or LOC. If the LOC option is utilized, the
LOC must include “evergreen” language and be in g form satisfaciory to Florida Housing, ds
Servicer and its Legal Counsel.

8. Architect, Construction Consultant, and Borrower certifications on forms provided by Fiorida
Housing will be required for hoth design and as-built with respect to Secticn 504 of the
Rehabilitation Act, the Americans with Disabilities Act, end Federal Fair Housing Act
requiremeatits, as applicable.

10. Resolution to Florida Housing's satisfaction of any outstanding past due or non-comgpliance
items by closing of the loan(s).

This recommendsation is contingent upon the review and approvai of the following items by
Florida Mousing and its legal counsel at least two weeks befo psing. Failure to receive
approval of these iters, alnng with all gther items listed on couns&is due diligence list, within
this time frame may result in postponement of the dasing date.

1. Docurentation of the legal formation and current authority 10 transact business in Florida for
the Borrower, the general pariner/principal{s)y/manager(s) of the Applicant, the guarantors,
and any limited pariners of the Applicant.

2. Signed and sealed survey, dated within 80 days of closing, unless otherwise approved by
Florida Housing and its legal counsel, based upon the parficular circumsiances of the
transaction. The survey shall be certified o Flonda Mousing and it8 legal counsel, as well a3
the title insurance campany, and shall indicate the legal description, exact boundaries of the
Development, easements, ulilities, roads, and means of a0cess fo public sirests, fotal
acreage, lood hazard area and any other requirements of Florida Housing.

3. An acceptable updated Envirenmental Audit Report, together with a reliance letter ta Fiorida
Housing, prepared within 90 days of ¢losing, unless otherwise approved by Florida Housing
and legal counsel, based upon the particular circumstances of the transaction. Borrower to
comply with any and all recommendations noted in the Environmental Assessment{s) and
Update and the Environmental Review, if applicable.

4, Title insurance pro-forma or commitment for title insurance with copies of all Schedule B
exceptions in the amount of the Bupplemental Loan naming FHFC as the insured. All
endarsements raquired by FHFC shall be provided.

ELMWOOD TERRACE PAGE B-.2
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SUPPLEMENTAL LOAN & HC GREDIT UNDERWRITING REPORY MG

5.

Florida Housing and its legal counsel shall review and approve all other lenders’ closing
documents and the #mited parthership or other applicable agreemant. Florida Housing shall
be satisfied in s sole discrstion that all legal and program requirements for the
Supplementat Loan have been satisfied.

Bvidence of general lishility, flood (if applicabie), builder’s risk, and replacsment cost hazard
insurance (as cerlificates of occupancy are received) reflecting Fiorida Housing as Loss
Payse / Morlgagee, with coverages, deductibles and amounts satisfactory to Florida
Housing.

Receipt of a legal opinion from the Baorrower’s legal counse] acceptable to Florida Housing
addressing the foliowing matters.

a. The legal existence and good standing of the Borrower and of any parinership or
fimited Hability company that is the general partner of the Borrower (the "GP" and of
any corporation or parinership that s the managing general partner of the OF, of any
corporate guaranior and any manager,

b, Authorization, execution, argl delivery by the Borrower gnd the Guarantors, of ail
Suppiamental Loan documents;

¢. The Supplermeniat Lean documents being in full force and effect and enforceable in
accordance with their terms, subject 1o bankruptey and equitabls principles only,

d. The Borrower's and the Guarantor's execution, delivery and performance of the lean
documents shall not result in @ viclation of, or conflict with, any judgments, orders,
contracts, mortgages, security agreements or leases 1o which the Borrower is a party
or 1o which the Development is subject to the Borower's Partnership Agreement,
and;

e. Buch ather matters as Florida Housing or its legal counsel may reguire.
Evidence of compliance with lacal concurrency laws,

9. Such other assignments, affidavits, certificates, financial statements, closing statements and

other documents as may be reasonably requested by Fiorida Housing or its legal counset in
form and substance acceptabie 1o Floride Mousing or its legal counsel, in connection with
the Suppiemental Loan.

10. UCE Searches for the Borrower and its partnerships, as requested by counsel.
11. Any other reasonable conditions established by Florida Housing and its legal counsel.

Additional Conditions

This recommendation is gaiso contingant upon the following additional conditions:

1.

2.

Compliance with al provisions of Sections 420.567 and 420 8087 Fionida Statutes, and Rule
Chapter £7-48, FA.C.

Accepiance by the Borrower and exscution of all documents evidencing and securing the
Supplemental Loan in form and substance satisfactory to Florida Housing, including, but not
imited to, the Promissory Note, the Loan Agreement, the Morlgage and Security
Agreement, and the Land Use Restriction Agreement,

ELEWOOD TERRACE PAGE 8.3
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SUPPLEMENTAL LLOAN & HC CREDIT UNDERWRITING REPORT SMG

3.

8.
9.

At all times there will be un-disbursed loan funds {collectively held by Florida Housing, First
Lender and any other scurces) sufficient to compiete the Davelopment. i at any time there
are not sufficient funds {heid by Florida HMousing, First Lender and any other sourges) fo
complete the Development, the Borrower will be required to expend additional equily on
developrient costs or to deposit additional equity with Florida Housing which is sufficiarnt {in
Florida Housing's judgment) to compilete the Development before additional Supplemental
t.oan funds are disbursed. This condition specifically includes escrowing at closing all
syrdication and other equilty necessary o somplete construction or another aliernative
acceptabla to Florida Housing in its sole discration.

. A copy of an Amended and Restated Limited Partnerghip Agreement reflecting purchase of

the HC by the Syndicator, Enterprise, or an affiliate, with terms and conditions consistent
with the assumptions contained within this credit underwriting report.

Receipt and salisfactory review of a Joint Funding Agreement bstween Applicart and
Enterprise, or an affiliate, thet requires funding of all HC Equity Instaliments during
construction, sven if Borrower is In defaull under the Limited Parnership Agreemert. [n the
avent that the Joint Funding Agreement is not exacuted, the Supplemental Loan will not be
funded untl after construction completion.

If applicable, Guarantors are to provide the standard FHFC Construction Completion
Guarantee (o be released upon lien-fiee completion as approved by the Servicer,

Guarantors are to provide the standard FHFC Operating Deficit Guarantee. This guaraniee
wili be released upon achievement of 1.10 combined debt sendce coverage for the first
mortgage and the Supplementat Loan for six (8] consecutive months,

Guaraniors are to provide the standard FMFC Environmental indemnity.
Guarantors are to provide the slandard FHFO Guaranty of Recourse Obligations.

10. CASI s to act as Florida Houging's inspector during the construction period.

11. A mortgages tile Insurance policy naming Florida Housing as the insured in the amount of

the Supplemental Loan 5 1o be issued immediaiely after closing. Any exceptions o the title
insurance policy must be acceptable to Florida Housing of its legal counsel,

12. Property tax and hazard insurance escrows are to be established and maintained by the

First Lender or the Servicer. |n the event the reserve account is held by Florida Housing's
loan servicing agent, the retease of funds shall be at Florida Housing's sole discretion.

13 Replacement Resarves in the amount of $250 per unit per year increasing 3% annusily as

required by Enterprise and Greysione will be required to be deposited on a monthly basis
into a designated escrow gocount, to be maintained by the First Morigagee or Florida
Housing's ioan servicing agent. However, Applicant has the oplion o prepay Replacement
Reserves, as allowed per Rule 67-048, FAC. in the amount of $28,438 (one-half the
required Replacement Reserves for Years 1 and 2), in order fo meet the Supplemental Lean
Program 1.10:1 D8C requirement.  Applicant can waive this election, if at closing of the
Supplemental Loan, the required DSC is met without the need to sxemise the optien. An
inflation factor based upon the Consumer Price index will be applied to the Replacement
Reserve deposit beginning in Year 7, uniess waived or raduced in the event Obligor

ELMWOOD TERRACE PAGE B-4
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SUPPLEMENTAL LOAN & HC CREMT UNDERWRITING REPORY EMG

provides a Physical Needs Study prepared by an independent third party acceptable to
Fi{F( that evidences an increase in the deposit is excessive or unnecessary.

14. The General Fartner will be required by Enferprise to establish 3 Partnership Operating
Reserve accourd {"POR") in the amount of $343,000 o fund operating deficits afler the
development has achieved three consecutive months of breakeven operations foliowing the
achievemernt of 93% occupancy and actual renial income of at isast 93% of projecied rentat
income. The General partner will be permitted to use the POR prior to making Operating
Deficit Contribitions fo the extent the POR bas been funded as of the date of the deficit,
The POR will be held in an interest-bearing acoount in @ bank approved by the Limited
Partner and all withdrawals will be subject 1o the approval of the Limited Fariner. The POR
will be estahlished frum the Limited Partner’s fourth capital contribution.

18. Closing of the first mortgage simuttaneous with or prior tp ¢losing of the Supplementat Loan,

16. A minimum of 10% retainage hoidback on gl construction draws until the Development is
50% sompieted, and 0% refainage thereafter is required. Retainage will not be released
urtil successful completion of construction and issuance of all centificates of oecupancy.
The general construction cordract indicates a 10% retainage hoidback through 50%
completion then 0% retainage holdback thereafter, which satisfies the minimum
requirement.

17. During construction, the developer i¢ only allowed o draw a maximum of 50% of the otal
developer fee bt in no case more than the payable developer fee during construction,
which is determined {o be “developer's gverhead,” No more than 35% of “developer's
overhead” will be funded at dosing. The remainder of the “developer's overhead” will be
gishursed during construction on & pro rafa basis based on the percentage of completion of
the development, as approved and reviewed by FHFC and the Servicer. The remaining
unpaid deveioper fee shall be considered atiributable to “developer's profit,” and may not be
funded until the development has achieved 100% lien free completion, and retainage has
been released.

18. Satisfactory completion of a pre-boan closing compliance audit conducted by Florida
Housing or Servicer, if applicable.

19, Any gther reasonable requirements ¢f the Servicer, Florida Housing or #s legal counsel.

EL.MWOODD TERRACE FAGE B8
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Housing Credit Allocation Recommendation

Selizer Management Group, InC. recommends a preliminary annual Mousing Credit allocation of
$1.498,680. Please see the HC Allccation Calculation section of this report for further details.

Contingencies

The HT aliccation recommaendation is contingent upon the recsipt and salisfactory review of the
following itlems by SMG and the Fiorida Housing Finance Corporation by the deadiine
established in the Pealiminary HC Allocation, Failure to submit these items within this time frame
may result in forfeiture of the HC Alloocation,

1. Purchase of the HO by Enterprise or its assigns consistent with the assumptions utilized in
this report.

2. Resolution to Florida Housing's satisfaction of any outstanding past due or non-compiiance
tems by closing of the ivan{s).

3. Any reasonable requirements of Florida Housing andior SMG.
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Eimwuod Terrace
Credit Underwriting Report
18 Year income and Expense Projaction
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EXHIBIT B, PAGE 46
PPLEME CREDIT UNDERWRITING REPORT SMG

ELMWOOD TERRACE / 2007-204C and SUPPLEMENTAL LOAN
DESCRIPTION OF FEATURES AND AMENITIES

A, The Development will consist of.

118 Gorden apartment units located in § residential buildings.
Unit Mix:
Ons {1} ona bedroom/one bath unil conlaining a minimum of

771 scusare fest of healed and cooled living area.

Five {8) one bedroomione hath units containing a minimum of
773 square feet of heated and cooled iving area.

One {1) one bedroom/one bath unit confaining a minimum of
798 square feel of heated and cooled living area.

Five (8} one-bedroonmvene bath unifs containing a minimum of
800 square feet of heated and cooled living area.

Three (3) two bedroométwo bath units containing & minimum of
1,034 square feet of heated and cooled living area.

Fifty-three {53) two bedroom/ftwo bath units containing a minimum of
1,036 square feet of heated and cooled living area.

Three {3) three bedroom/two bath units containing a minimum of
1,270 square feet of heated and cooled living area.

Forty-five {(45) three bedroomitwo bath units containing a minimum of
1,272 square feet of heated and cooled living area.

116  Total Units

The Deveiopmant is 1o be constructed in accordance with the final plans and
specifications approved by the appropriate city or county building or planning
depariment or agquivalent agency, and approved as reflected in the Pre-
Construction Analysis prepared for Florida Housing or iis Servicer, unless o
changs has been approvad i writing by Florida Housing or its Servicer. The
Development will conform fo requirements of local, siate & federal laws, rules,
reguiations, ordinances, orders and codes, Federal Falr MHousing Act and
Americans with Disabiliies At ("fADA™), as applicable.

g2 Each unit will be Tully equipped with the following:

1. Alr conditioning in all unils {window units are not aliowed; however, through-wall
units are permissible for rehabilitation).

2. Window treatrnents for each window inside each unit,
3. Termite pravention and past control throughout the entire affordability period.

4. Peephole on all exterior doors.

ELMWOOD TERRAGCE Exhibit 2 - Page 1
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ELMWOOD TERRACE 7 2007-204C and SUPPLEMENTAL LOAN
DESCRIPTION EATURES AND AMENITIES

Exteriar lighting in open arnd commeon areas.

Cable or sateliite TV hook-up in all units.

N

Range, oven and refrigerator in alf unils,
8. Atleast two full bathrooms in ail 3 bedroom or larger new coastruction unils.

g. Bathtub with shower i at least one bathiroom In at ieast 90% of the new
sonstruction, son-Elderly uniis,

C. The Applicant has commitied to provide the following fealures in each new
constuction unit

1. 3G Year expected life roofing on alf buildings

Marbie window sills in ail units

woN

Steel exterior entry door frames for all units

4 Atlsast 1.5 bathrooms (one #li bath ang one with at least g toilet and sink} in all
2 bedroorm new construction units

5. [ouble compartment kitchen sink in all units

6. Dishwasher in all new construction units

7. Garbage disposal in ali new consiruction units

D. The Applizant has commitied 1o the following amenities in the Development:

1. Gommunity center or clubhouse

2. Swimming pool

3. Playgroundftol Iot, accessibie to children with disabilities {must be sized in
proportion to  Development's size and expected resident population with age-
appropriate equipment)

4. Two or more parking spaces per total numbser of units

5. Picoic area with hard cover permanent roof of & design compatible with the
Development, open an all sides, containing at least three permanent picnic
tables with benches and an adioining permanent outdoor grill

6. Computer ab on-site with minimum one computer per 50 units, with tasic word

ELMWOOD TERRACE Exhibit 2 - Page 2
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ELMWGOOD TERRACE / 2007-204C and SUPPLEMENTAL LOAN
DESCRIPTION OF FEATURES AND AMENITIES

prooassing, spreadshests and assorisd educationat and entertainmant soffware
pragrams and at least one printer

7. Laundry hook-ups and space for full-size washer and dryer inside each unit

8. Laumndry facilities with full-size washers and dryers available in at least one
common area on site

E The Applicant has commilted to provide the following energy conservation
faatures for ab buildings in the Development:

1. Heat pump with 2 minimum HSPF of 8.2 instead of eleckic resistance

Air conditioning with & minimum SEER rating of 14

S

Electric water haater with energy factor of &3 or better
4. Wall insuiation of & minimum of R-13 for frame built construction
8. Altic insulation of R-30 or better
6. All windows single-pane with shading coefficient of .67 or belter
7. Ceiting fans in all bedrooms and living area in each unit
E The Applicant has committed to provide the following Resident Programs;

1. Welfare 1o Work or Self-Sufficiency Type Programs - The Applicant commiits to
actively seek residents wha are participating in or who have successiully
compieted the training provided by these types of programs.

2. First Time Homebuyer Seminars — Applicant or its Management Agent must
arrange ¥or and provide, at no cost to the resident, in conjunction with local
realtors or lending institutions, semiannuatl on-site seminars for rasidents
interested in becoming hamegwners. Electronic media, ¥ used, must be used in
conjunciion with live instruction.

3. Uiteracy Training - Applicant or its Management agent must make availabie, at no
cost to the resident, literacy tutor{s) who will provide weekly literacy lessons fo
residents in privale space an-site. Electronic madia, if usad, must be used in
conjunction with live instruction,

4. Job Training — Appiicant or its Management Agent must provide, at no oest to the
resident, regularly scheduled dasses in keyboarding, computer literacy,
secretarial gkills or other ugeful job skills, which will be provided at least once
each quarier. If the training is not provided on-site, transportation at no cost fo
the resident must be provided. Electronic mexia, if used, must be used in
corjunciion with live instruction.

ELMWOOD TERRACE Exhibit 2 - Page 3
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ELMWOOD TERRACE / 2007-204C and SUPPLEMENTAL LOAN
DESCGRIPTION OF FEATURES AND AMENITIES

5. Health Care — At least quarterly visits by health ¢are professicnals such as
nurses, dociors, or other ficensed care providers, At a minimum, the following
services must beé provided: health scraening, fiu shots, vision and hearing tests.
Regularly scheduled is defined as not less ofien than once each guarier. On-site
space must be provided. Service must be provided at no cost to the residents,
with the exception that the residents may be charged for medications.

8. Resident Activities — These specified activities are planned, arranged, provided
and paid for by the Applicant oy its Management Agert. These aclivities must be
an integral part of the management plan. The Applicant must develop and
execite a comprehensive plan of variad activities that brings the residents
together and encourages community pride. The goal here is to foster a sense of
commuynity by bringing resiients together on a regularly scheduied basis by
providing activities such as holiday and spacial oceasion pariies, community
picnics, newsletters, children's special functions, eto.

7. Haaith and Nutrition Classes — At least 8 hours per year, provided on site aino
cost to the residents.  Electronic madia, if used, must be used in conjunction with
live instruction,

8. Financial Counseling — This service must be provided by the Applicant or ifs
Management Agent, ai n¢ cost to the resident, and mus! inciude the following
components: must be reguiarly scheduled at least ence each quarter; must
inciude tax preparation assistance by gqualified professionais; must include
educational workshops on such fopics as "Leaming to Budget,” “Handling
Personal Finances,” "Predatary Lending,” or "Comparison Shopping for the
Consumer.” Electronic media, if used, must be used in conjunction with live
insfruction.

ELMWOOD TERRACE Exhibit 2 - Page 4
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SUPPLEMENTAL LOAN & HC CREDI uRDERWRITING REPOURY

SMG

COMPLETENESS AND ISSUES CHECKLIST

DEVELOPMENT NAME: Elmwood Terrace
DATE: September 14, 2008

In accordance with applicable Program Rule(s), the Applicant is required to submit the
information required 10 evaluagle, complete, and delerming #s sufficiency in satislying the
requirements for Credit Underwriting to the Credil Underwriter in accordance with the schedule
established by the Florida Houging Finance Comporgtion {"Florida Housing” of "FHFC™), The
following Hems must be safisfactorily addressed. “Satisfactorily” means that the Credit
Underwriter has received assurancss from third parties unrelated to the Applicant that the
transaction can close within the allotted time frame, Unsatistfactory items, if any, are noted below
and in the “lssues and Concerns” section of the Executive Surnmary.

acceptable allernative as stated in the Rule for credit enhancers,
Applicant, general partngr, principals, guacantors and general
contractor.

CREDIT UNDERWRITING 8TATUS | NOTE
REQUIRED ITEMS: Satig. /
Unsatis.
1. The development's final “as submitted for permitting” plans and | Satis.
specifications.
Note: Final "signed, sealed, and approved for construction” plans ang
specifications will be required thirty days before closing,
2. Finat gile plan and/or status of gite plan approval. Satis.
3. Pemnit Status. Satis.
4. Pre-construction analysis (*FPCA™). Batis.
5. Survey. Satis.
&, Complete, thorough soll test reparis, Satis.
7. Full or selfcontained appraisal as defined by the Uniform Standards of | Salls.
Professional Appraisal Praciice.
8. Market Study separate fom the Appraisat Batis,
9. Environmental Site Assessment ~ Phase | andfor Phase i} if applicable | Satis,
(If Phase | andfor Il disclosed environmental problems requiring
remediation, a plan, including time frame and cost, for the remediation
is requiired). If the report is not dated within one vear of the application
date, an updsle from the assessor must be provided indicating the
currant environmental status,
10. Auditedt financial statements for the most recent fiscal year ended or | Salis.

ELMWODD TERRACE
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11. Resumes and experience of Applicant, general contracior ang . Satis.

management agent.
12. Credit authorizations; verifications of deposite and morigage loans. Satis.
13. Management Agreemeard and Management Plan. Salis

14, Firm comimitment from the credit enbhancer or private placement N/A
purchaser, if any.

18, Firm commitment letter from the syndicator, i any. Satis.
16. Firm comnitruent letter(s) for any other financing sources. Satis.
17. Updated sources and uses of funds. Satls.

18. Drafl construction diaw schedule showing sources of funds during | Satis.
each month of the construction and jease-up period.

19. Fifteen-year income, expense, and occupancy projection. Satis.

20, Execuled general construction contract with "not 10 exceed” costs. Satis,

21. HC ONLY: 20% of the total equity o be provided prior to or | Satis.
sirmuitaneously with the closing of the construction financing.

22. Any additional tems required by the credit underwriter. SGatis.

NOTES AND APPLICANT'S RESPONSES: Nong

ELMWODD TERRAGE EXHIBIT ¥ ~ PAGE 2
SEPTEMBER 41, 2008



EXHIBIT B, PAGE 52

SUPPLEMENTAL LOAN & HC CREDIT UNOERWRITING REPORT SMG

HC Allocation Calculation

Section I: Qualified Basis Calculation
Development Cost - A $17.308,331)
 Less Land Cost i {$1,570,000)
lessFederalFunds 30
Less Cther Ineligible Cost ‘ (31,638,408}
Less Disproportionate Standard $6
Total Eligible Basis ) $14,098,528
Applicable Fraction ' ~100.00%
DOAQCT Basis Credit , 130.00%
Qualified Basis $18,328.084
Housing Credit Percentage ' 2.00%

Annual Housing i’% ﬁéia& $1.840 538

Netes to the Qualified Basis Calcdlation:
1. Less Land Cost is the portion of the land cost reflected by the appraised value,

2. Other Ineligible Costs are as shown in the MC Ineligible Costs column of the Uses of Funds
section of this report.

3. The subject has a 100% set-aside. Therefore, SMG has ulilized an Applicable Fraction of
100.00%.

4. This development is locsaled in a Difficult Development Area {"DDA™ and in Qualified
Census Traot (*QCT™ 11.00 in Lee County. Therefore, 2 130.00% basis credit has been
applisd.

5. Applicant has not already tocked-in & Housing Credit Percentage, Therefore, a Housing
Credit Percentage of 3.00% is based on 10 the rate indicated in the Housing and Economic
Recovery Act of 2008.

Section II: Gap Calculation

Total Development Cost (Including Land and Ineligibie Costs)  $17,306,631

_ Less Morigages {$3,020,000)
Less Grants i \ $0
Equity Gap $14,286,531
Percentage to Investment Partnership _99.99%
HC Syndication Pricing . $0.8814
HC Required 1o Meet Gap . $16.587 369

Annual HC Required $1.658757

ELMWOOD TERRAGE EXHIBIT 4 - PAGE 1
SEPTEMBER 14, 2008



EXHIBIT 8 PAGE 53

SUPPLEMENTAL LOAN & HC CREDIT UNDERWRITING REPORT EMG

Notes lo the Gap Caleulabion:

1. The Less Morigages line itemn reflects the first mortgage from Greystone and the FHFC
Supplemental Loan.

2. HC Syndication Pricing and Percentage to investment Parinership are based on the July 24,
2008, commitment revised August 29, 2008, from Enterprise, as described in the Permanent
Financing Sources segment in Section A of this repont,

Bection il Summary

HC per Applicant Raquest $1,468 820
HE per Qualified Basiy $1.845,528
HC per Gap Calcuiation - §1.856,737

Annual HIC Recommended %8,

Notes to the Summary:

1. The Annual HC Recommended is limited by the Appiicant's request.

ELMWOOD TERRACE EXHIBIT 4 - PAGE 2
SEPTEMBER 11, 2008



Exhibit 5
ELMWOOD TERRACE

Qecupancy Comparables

EXHIBIT B, PAGE 54

!

Comperable Rentpls Per Appmiset by Merdian Appraise| Gmu. Inc.May 8, 2008
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REQUEST FOR PROFPOSALS 2010-94

TAX CREDIT EXCHANGE PROGRAM (EXCHANGE)} FUNDING FOR
APPLICANTS THAT SUBMITTED AN ORIGINAL APPLICATION THAT HAS
AN ACTIVE AWARD OF NINE PERCENT HOUSING CREDITS

for

FLORIDA HOUSING FINANCE CORPORATION

February 26, 2010

EXHIBIT

REP 2010-04 i % ;




SECTION ONE
INTRODUCTION

This Request for Proposal is open to Applicants that submitied an Original Application that
has an Active Award of nine percent Housing Credits, as defined herein.

Florida Housing is soliciting sealed proposals from qualified Applicants that commit to
provide housing in acvordance with the terms and conditions of this RFP, applicable laws,
rules, and regulations, and Florida Housing’s gencrally applicable construction and
financial standards.

Florida Housing anticipates approximately $130,000,000 in Exchange funding will be
available under this RFP. Any Exchange funding that remaing after funding all eligible
Proposals under this RFP shall be offered to 2009 Universal Cycle Applicants that recetve
an award of Housing Crediig as a result of a final order issued on or before June 18, 2010
that (i) were included in the Eligible Unfunded Applieations section of the 2009 Universal
Application Cycle Ranked Order Yist approved by the Board on February 26, 2010 for
which the invitation to enter credit underwriting has been accepted as of the due date stated
in the invitation, provided sufficient time exists for such recipients to meet the prescribed
Florida Housing and Treasury expenditure timeframes or (ii) filed a petition for hearing as
of December 28, 2009 which was addressed in a formal procgeding at the Division of
Administrative Hearings and were included in the Failed Threshold seetion of the 2009
Universal Applieation Cycle Ranked Order list approved by the Board on Febpary 26,
20190, for which the invitation to enter credit underwriting has been aecepted as of the due
date stated in the invitation, provided sufficient time exists for such recipients to mest the
prescribed Florida Housing and Treasury expenditure timeframes. Tf funds still remaln,
such funds may be distributed under a separate RFP upon approval of the Board.

SECTION TWO
DEFINITIONS

For purposes of this decument, the terms reflected below shall be defined as sei out below,
Unless otherwise defined below, the definitions included in Rule 67-48.002, F.A.C,, or
applicable federal regulations apply.

“Active Award” An atlocation of nine pereent Housing Credits, awarded to
cligible Applicants by the Board on February 26, 2010, for
which the invitation t enter credit underwriting has been
accepted as of the due date stated in the invitation,

“Applicant” Any person or legally formed entity that is eligible to (i} seek
Exchange funding from Florida Housing by responding to
this request for propaesal or {ii} be offered Exchange funding
as aresult of a finad order issucd on or before June 1%, 2010,
as outlined in Section One above.

REP 2010-04 5



“ARRA”

“Award of HC”

“Committee”

“D ays’ L3

“EUA” or Extended
Use Agreement

“Exchange” or
“Exchange Program’

il

“Exchange Extended
Use Period”

“Florida Housing™

“Good Faith Effort”

RFP 2010-04

The American Recovery and Reinvestment Act of 2009

The effective date of the award of HC shall be the date of the
invitation to Applicant to enter credit underwriting. The
invitation to enter credit underwriting also serves the purpose
of informing the Applicant in writing that it has been
awarded Housing Credits by the Board of Directors.

The review committee composed only of employees of
Florida Housing that is established pursuant to Rule 67-
49.007, F.A.C.

Calendar days, unless otherwise specified. For computing
any period of time allowed under this RFP, the day of the
event from which the designated period of time begins to run
shall not be included. The last day of the period so computed
shall be included unless it is a Saturday, Sunday or legal
holiday, in which event the period shall run until the end of
the next day which is neither a Saturday, Sunday or legal
holiday.

An agreement which sets forth the set-aside requirements
and other Development requirements under a Corporation
program.

The Tax Credit Exchange Program authorized under
Section 1602 of the American Recovery and Reinvestment
Act of 2009.

With respect to any building that is included in a
Development funded through the Exchange Program, the
period that begins on the first day of the Compliance Period
in which such building is part of the Development and ends
on the later of: (1) the date specified by Florida Housing in
the EUA or (i) the date that is the fifteenth anniversary of
the last day of the Compliance Period, unless earlier
terminated as provided in Section 42(h){6) of the IRC.

Florida Housing Finance Corporation, a publie eorporation
and public body corporate and politie created by Section
42(0.504, Fla. Stat.

The Applicant’s demonstration prior to completion of credit
underwriting that it has attempted to obtain an investment
commitment for its Housing Credit allocation, but was
unable to secure a tentativc price that made it a viable
transaction without additional gap finaneing.



“Interested Party”

“Qriginal Application”

*Proposal”

“Proposed Development”

ﬁRPP‘!?

“Subaward”

“Threshold ltem”
“Website™

A person or eatity that requests a copy of this Request for
Proposals from Florida Housing.

The Application for which the Applicant (i) has an Active
Award of nine percent Housing Credits or (1) has received
an award of nine percent Housing Credits a5 2 resultof g
final order issued on or before June 18, 20140, a5 ontlined in
Section One above.

A written submission by an Applicant that responds to thig
Request for Proposals.

The Development proposed within the Applicant’s Original
Application and this RFP.

This Reguest for Proposals, including all exhibits referenced
in this document and all other documents incorporated by
reference.

That certain funding award made under the provisions of the
Exehange Program.

A mandatory requirement of the RFP.

The Florida Housing Finance Corporation website, the home
address of which is www.floridshousing org .

SECTION THREE

PROCEDURES AND PROVISIONS

A, An Applicant must submit one (1) original and four (4} copies of the
Proposal in a sealed envelope marked “REP 2010-047. Each envelope or package
eontaining Proposals must clearly state the name of the Applicant. The Proposal that is the
original must clearly indicate “Original” on that Proposal. Florida Housing shall not
accept a faxed or e-mailed Proposal. Florida Housing must receive any Proposal onor
before 2:00 pan., Eastern Time, on March 12, 2010, Proposals shall be opened at that
time and conseeutively numbeced. A Lottery number will then be assigned 1o each
Proposal by having Florida Housing's internal auditors run the total number of Proposals
through a random number generator program. Proposals must be addressed to

RFP 2010-04

Sherry Green
Contracts Administrator

Florida Housing Finance Corporation
227 N. Bronough Street, Suite 5000

Tallahassee, FL 32301
850-488-4197



B. Thig RFP does not commit Florida Housing to award any tunding to any
Applicant ot to pay any costs incurred in the preparation or mailing of a Proposal.

¢ Florida Housing reserves the right (o
1. Waive minor deficiencies and informalities;
Z Accept or reject any or all Proposals received as a result of this RFP;
3 Obtain information concerning any or all Applicants fiom any
SOULCE;
4, To select for award of Proposal based on evaluation standards
described 1o this RFP,

0. Any Interested Party may submit any inquiry regarding this RFP in writing
vig mail, fax or e-mail to Sherry Green at the address given in Scetion Three, paragraph A,
AH inquiries are due by 5:G0 p.m., Eastern Time, on March 3, 2010, Phone calls will not
be aceepred. Florida Housing expects to respond to all tnguiries by 5:00 p.n., Eastern
Time, on March 5, 2010. Florida Housing will post a copy of all inquiries received, and
their answers, on Florida Housing’s Website at;
http://apps.floridahousing.org/StandAlone/FHFC_ECM/AppPage LegalRFPs.aspx .
Florida Housing will also send a copy of thosc inquirics and answets in writing to any
Interested Party that requests a copy. Florida Housing will determine the method of
sending its answers, which may include regular United States mail, ovemight delivery, fax,
e«mail, or any combination of the above. Only written responses from Sherry Green, or
her designee, to Inquiries raised by Interested Parties that are posted on Florida Housings
Website or sent to Interested Parties shall bind Florida Housing. Ne other means of
communication, whether oral or written, shall be construed as an official response or
statement from Florida Housing.

E. Any person who wishes to protest the specifications of this RFF must file a
protest in compliance with Section 120,57(3), Fla. Stat., and Rulc Chapter 28-110, FAC.
Failure to file 2 protest within the time preseribed in Section 120.57(3), Fla. Stat, shall
constitute & walver of proceedings under Chapter 120, Fla. Stat.

F. Florida Housing expects to select one or more Applicants to awand the
funding contemplated by this RFP. Any such Applicants will be selected through Florida
Housing’s review of each Proposal, considering the factors identified in this REP

SECTION FOUR
OBJECTIVES AND SCOPE OF SERVICES

By submitting this Proposal, each Applicant agrees to the following terms and conditions.
A, The Applicant affirms that the information and commitments made by the

Applicant in its Original Application are still in effect, subject to Rule Chapter 67-48,
F.AC, effective August 6, 2009,

RFP 2010-04
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http://apps,florid.hou,ing,org/StandAlone/FHFC_ECMI

B.

.

D,

RFP 2010-04

If awarded funding under this RFP, the Applicant understands and agrees
that any withdrawal or return of the Applicant’s nine percent Housing Credits award from
the 2009 Universal Application Cycle means the automatic withdrawal and retum of any
Exchange funding awarded under this RFP,

Funding Eligibility:

Fees:

o3

This Request for Proposal Is open to any Applicant that submitied an
Original Application that has an Active Award of nine percent
Housing Creduts.

A Proposal will not be considered if] as of the due date for this RFP,
the Applicant has withdrawn the Original Application that had the
Active Award of Housing Credits.

Asset Management Fees:

A separate asset management fee of 53,000 will be charged by
Florida Housing for its asset management activities.

Note: This fee is provided for estimation purposes only and is not
the fee that will actually be charged. The actual fee will be
determined bascd on the curtent contract for services between
Florida Housing and the Servicer(s).

Construction Inspection Fees:

a. On-site construction mspection - $1535 per hour, not to
exceed $1,549 per inspection.

b, In-house reviews - $155 per hour, not to exceed 51,906 per
HYIewW.

. Extraordingry services - 8153 per hour

Note: This foo is provided for estimation purposes only and is not
the fee that will actually be charged. The sowal fee will be
determinegd based on the current contract for services between
Florida Housing and the Servicer(s).

Permanent Loan Servicing Fees (only for services that relate (o asset
management activities as determined by Florida Housingh:

a. An annual fee of 25 basis points on the outstanding balance
of the Exchange loan, with an annual minimom fee of $2,228
and an annual maximum fee not to exceed $8,914,



b Extraordinary services « 5135 per hour.

Naote: This fee is provided for estimation purposes only and
is not the fee that will actually be charged. The actual fee
will be determined based on the current contract for services
ketween Flords Housing and the Servicer(s).

4. Additional Fees:

Funding recipients will be responsible for all fees associated with
Florida Housing’s legal counsel related to the Exchange Program.

SECTIONFIVE
CERTIFICATION

By inclusion and execution of Exhibit A each Applicant certifies that:

A Any material submitted in response to this RFP is a public record pursuant
to Chapter 119, Fla, Stat., and subject to examination upon request, after Florida Housing
provides a notice of decision pursuant fo Section [280.57(3), Fla. Stat., or within 10 Days
after the Proposal is opened, whichever is earlier.

B. Nomnterference. At no time during the review and evaluation process,
commencing with filing the Proposal and continuing until the Board renders a final
decision on the RFP, may Applicants or their representatives contact Board members or
Florida Housing staff concerning their own or any other Applicant’s response to the RFP.
Ifan Applicant or its representative does contact a Board or staff member in violation of
this section, the Board shall, upon a determination that such contact was made 1in an
attemnpt to influetice the selection process, disqualify the Proposal.

. Proposed Developments funded with Exchange will be subject to the credit
underwriting and Housing Credit Program requirements of Rule Chapter 67-48, F A.C,, the
Compliance requirements of Rule Chapter 67-53, F.A.C,, this RFP, Section 42 of the IRC,
and the Tax Credit Exchange Program provisions.

1. Credit Underwriting Review, Carryover Allocation Agresment, and
Terms and Conditions of the Exchange Cirant

2 Upon Board approval of the selected Proposals, the
Applicants will be invited to enter credit underwriting for the
Exchange funding. The invitations must be sxecuted and
retumed within seven {7) Days of the date of the invitation
letter, along with any additional credit underwriting foe
referenced in the invitation letter,

RFP 2010-64 7
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Upon issuance of a positive preliminary recommendation
letter by the Credit Underwriter, Florida Housing will fssue
the Carryover Allocation Agreement for (i) the ning percent
Housing Credits awarded pursuant (o the Applicant’s
Original Application and the Exchange funding awarded
pursuant to this RFP or (i1} the nine percent Housing Credits
and any Exchange funding awarded as a result of a final
order issucd on or before June {8, 2010, as outlined in
Section One above.

Florida Housing shall hold periodic telephonic Board
meetings, as pecessary, so that completed credit underwriting
reporis may be submitted for Board approval. The Board’s
approval st such telephonic meetings shall then be presented
for ratification at the next regularly scheduled Board
meeting,

The amount of Exchange and nine percent Housing Credits
will be reflected in the credit underwriting report submitted
to the Board for approval. Upon approval of the credit
underwriting report, the firm loan commitment letter for the
Exchange funding will be issued and, if necessary, the
Carryover Allocation Agreement for the Exchange funding
and Housing Credits will be revised.

1f the Board does not approve the completed credit
underwriting report, the Exchange funding shall be rescinded
and returned to Florida Housing.

Replacement Reserves (RR) shall be @ minimum of
$300/unit with a requirement 1o maintain a minimum amount
of 51,500 per unit at all times, allowing for an initial period
to accumulate this minimum. Allowed uses for RR in order
to fall below the minimum amount: life safety, structural and
systemns as determined by Florida Housing and its Servicers,
Traditional RR draws shall bc Iimited to ifems which can be
deprecisted. Applicants awarded financing through the ool
of funds identified in Section One of this RFP may be
requiested by Florida Housing to perform capital noeds
assessments up to once every five (3) vears throughout the
affordability period, based on standards approved by Florida
Housing at the time of each request, at the Applicant’s
expense, with resulting revisions to replacement reserves as
necessary, These assessments will be performed by a firm
acceptable to Florida Housing and/or its Servicer.



RFP 2010-04

Any amount of Exchange funding to be awarded will be
sized during credit underweiting. The following parameters
shall be used:

(M

2}

For any Homeless Development, the amourt of the
Developer fec shall be 21 percent of eligible costs
with an amount cqual to 5 percent being set-aside in
an operating reserve,

Proposed Development will be limited to an
Exchange amount of up to the lesser of (a) the
amount requested i the response to this RFP; (b)
$5.000,000 per Development, (¢) $50,000 per unit,
{d) the amount caloulated by taking Total
Development Costs and deducting the Housing
Credit equity, the first mortgage, any other Florida
Housing resaurees, the deferred Developer fog, any
Local Government subsidy funds, and any other
cormmmitted resourees, subject to maximum limitations
provided herein, or {¢} 88 percent of the amount of
the Development’s ¢ligible basis as determined at the
end of the Hrst year of the eredit period (as defined in
Section 42(0H 1) of the Internal Revenue Code) and
which shall be estimated during credit underwriting.
Eligible basis, for this purpose, includes any increase
for buildings located in high cost areas under Section
A2DHEHB).

An analysis of the Sponsor shall be completed with more
m-depth consideration to key fopics than typically completed
by Flotida Housing, including higuidity, net worth,
unrestricted assets, and coptingent Habilities,

An analysis of the credit worthiness of the Developer shall
be compicted with more in-depth review than typically
considered, including areas of past performance, default
history, failed conversions, guarantor performance, and
outstanding contingencies.

Exchange funds shall be a Subaward grant, to be nsed fo fill
the financing gap for costs that are included in the eligible
costs of a Proposed Development, and are subject to the
Heusing Credit rent, income, use restrictions and compliance
monitoring requirements, all as required under Section 42 of
the IRC and Rule Chapter 67-53, F.A.C. The grant will be in
the form of a forgivable loan,
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Timely expenditure shall be mandated for the Exchange
funding. Treasury requires that the subawardee has, by
December 31, 2010, paid or ineurred at least 30 percent of s
total adjusted basis in land and depreciable property that is
reasonably expeeted to be part of the low-income housing
projeet.

If timely expenditure cannot be met, Florida Housing may
withdraw any future Exchange funding, based on the facts
and circumstanees as presented to staff. Unless the Treasury
changes their current ruling, Florida Housing cannot reguest
any Exchange funding from the Treasury past December 31,
2011,

Exehange Documentation shall include a Carrvover
Alloeation Agreement, Extended Use Agrsement, Final Cost
Certifiestion Allocation, and the standard closing
documentation, ineluding, but not Himited to, 3 Promissory
Note, Mortgage and Seeurity Agreement, Compliance,
Finangial Monttoring and Servicing Agreement,
Construetion Loan Agreement, Completion and Operating
Deficit Guaranty, Continuing, Absolute and Uneonditionel
Guaranty of Reeourse Obligations, and Environmental
Indemnity Agreement.

All Proposed Developments must bave a minimum of six {6}
months Debt Service and Operting Expenses Reserves, with
no releascs during the 15 year federal campliance period.
Any reserves required in excess of the minimum of six (6)
months shail be alloeated as a sub-set of the Developer fes.

The Applicant requesting Exchange funds must demonstrate
a Good Faith Effort to obtain investment commitments for its
HC Allocation during the credit underwriting process.

Florida Housing shall require the Applicant to certify that it
owns the land on which the Proposed Development s to be
built or that the Applicant is the Lesses under a lease of the
land on which the Proposed Development is to be built and
which has a term that does not expire prior to the expiration
of the Extended Use Period. Sueh certifieation must be
demonstrated on or before November 1, 2010,

Florida Hougsing shall require the Applicant to centify that it
has incurred at least 10 percent of the reasonably expected
basis {10 percent test) of the Proposed Development. Such
certification must be demonstrated on or before November §,
2016,

10
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Florida Housing shall require the Applicant to acknowledge
and agree to commence ¢constraction and close on its tax
eredit partnership on or before November |, 2010, As proof
of construction commencement and closure of the tax credit
partnership agreement, the Applicant shall deliver to Florida
Housing (i} a copy of the recorded Notice of Cotamencement
from the Official Records of the applicable jurisdiction{s)
relative to the Proposed Development and (i) a copy of the
closed and executed partnership agreement.

Florida Housing shall require the Applicant to acknowledge
and agree o ¢lose on the Exchange funding by November 1,
2010,

2, Exchange Funding Reporting

a.

Quarterly Progress Report

No later than seven {71 Days following the receipt of the firm
loan commitment lefter, each Applicant awarded Exchange
funding must submit the Section 1602 Quarterly Progress
Report along with the signed Acceptance of Commitment,
Any quarterly report that is not received by the due date will
be assessed a lake fee of $1,000, with no grace period.

To provide the Bilowing information, Applicants must use
the Exchange Quarterly Reporting Form found on the
Website at

hundapps floridahousing. org/Stand Alone/FHEC ECM/Cont
entPage. aspxPAGE=0042,

{1}  Name of the recipient entity

{2y Mame of the Development

{3} Brief description of the Development

(4} Loeation of the Development: ciiv/county, State, zip
code

5} Number of construction jobs created

(6) Number of construction jobs retained

{7y Number of non-construction jobs created

(8) Number of non-construction jobs retained

(93 Number of total housing units newly constructed

(10)  Number of total housing units rehabilitated

(11} Number of low-income housing units newly
constructed

(12)  Number of low-inconte housing units rehabilitated

1l
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As part of its acceptance of the Exchange funding, the
Applicant agrees to provide any additional information
which the Treasury deems necessary 1o comply with Section
1602 of the Act and American Recovery and Reinvestment
Act guidance,

h. Bimonthly Progress Report

Every two (2} months through completion of construction,
each Applicant awarded Exchange funds under this RFP wili
be required to submit to Florida Housing a written progress
report evidencing the progress of the Development. To
provide the required information, Applieants must use the
HC Bimonthly Reporting form found on the Website at
http://apps.floridahousing. org/Stand Alone/FHFC ECM/Cont
entPage.aspx?PAGE=0042,

Federal Requirements

Exchange funds are subject ta Fair Housing Act and other federal
requirements that apply to Developments funded under the Housing
Credit Program.

Compliance and Asset Management
3. Asset Management

Florida Housing shall perform asset management functions
$0 as to ensure complianee with Section 42 of the IRC ad
the regulations there under (including Title 26 Code of
Federal Regulations section 1 .42.%), and the long-term
viahility of the buildings funded by an Exchange Subaward
under the Act in accordance with Section 1602 (&)%) of the
Act.

b. Compliance
All Applicants receiving an award of Exchange funding will
be required to comply with the compliance requirements of
Rule Chapter 67-53, F.A.C.

Recapture of Exchange Funds

Each BEUA will include a requirement providing for recapture to
assure that the building remains a qualified low-income building
during the [5-year federal compliance periad  As part of its
acceptance of the Exchange funding, the Subaward Applicant

i2



understands that any amount subject to recapture becomes a debt
owed to the United States payable to the General Fund of the
Treasury and enforceable by all available means against any assets
of the Subaward Applicant.

5. Written Agreements {(EUA} and Disbursement of Exchange Funding

All Appiicants must execute a legally binding EUA with Florida
Housing, which shall be recorded in the county where the Proposed
Development is located and be binding on all owners and
SUCCESSOrs, €.¢., @ Covenant,

The EUA will set forth all Exchange Program requirements,
including the requirements of Scction 42 of the JIRC applicable to
the Subaward, and shall impose conditions or restrictions, including
a requirement providing for recapture, 50 as to assure that the
gualified Tow-income bullding remaing a qualified low-income
building during the 15-vear federal compliance period

The EUA shall also inchude a requirement for the Subawardee ©
provide sufficient information to Florida Housing to report on the
use of the Exchange funds as required by Treasury.

The EUA must be signed and dated by the Applicant and Florida
Housing before any Exchange funds can be dishursed to the
Subgwardee.

SECTION SIX
INFORMATION TO BE PROVIDED IN PROPOSAL

The Applicant must provide a completed and execuied Exhibit A to RFP 2010-04,
which includes the following information:

A. Threshold Hems:
L Name of Proposed Development.
2. Application Number of the Original Application,
3. Amount of Exchange Funding Requested. The Exchange funding

amount stated in the Applicant’s Proposal may be different from the
ARRA funding amount stated in the Applicant’s Qriginal

Application.

I the information stated by the Applicant at Question No. 1 on Exhibit A is
inconsistent with the information stated by the Applicant at Question No., 2

RFP 2016-04 13



on Exhibit A, Florida Housing reserves the right to verify the information
during the scoring of this RFP.

The amount of Exchange funding awarded to an Applicant will be limited
as outlined in Section Five, C.1.e. of this RFP. If the amount of Exchange
funding requested at Question No. 3 on Exhibit A exceeds this limit, the
Applieant’s Proposal will still be eligibie for funding and the Exchange
amount will be adjusted during credit underwriting. However, the
Exchange funding requested at Question No. 3 on Exhibit A will be used
for leveraging purposes of this RFP.

B. Ranking Preference
I Leveraging

The Proposals will be listed in ascending order beginning with the
Proposal that has requested the lowest amount of Exchange funding
per set-aside unit and ending with the Proposal that has requested
the highest amount of Exchange funding per set-aside unit. The
total number of set-aside units for each Proposal will be computed
by multiplying the total number of units stated at Part [I[.A.6. of the
Original Application by the highest Total Set-Aside Percentage the
Applieant committed to as stated in the last row of the set-aside
breakdown chart at Part II1.E.1.b.(3)(a) of the Original Application.
Results that are not a whole number will be rounded up to the next
whole number. Proposals with a lower amount of Exchange funding
per set-aside unit will receive preference over Proposals with a
higher amount of Exchange funding per set-aside unit.

2. Tie-Breaker

In the event that two (2) or more Proposals have the same amount of
Exchange funding per set-aside unit, preferencc will be given to the
Proposal with the lowest lottery number.

SECTION SEVEN
EVALUATION PROCESS

Individual Committee members shall evaluate the Proposals independently. The
individual Committee members shall evaluate the Proposals by rcviewing the answers to
determine if threshold is met for each Proposal. The Committee shall conduct one public
meeting during which the Committee may discuss their evaluations, select Applicants
most likely to be considered for award, make any adjustments dcemed necessary to best
servc the intercsts of Florida Housing’s mission, and develop a recommendation or series
of recommendations to the Board. The Committee will then rank the Proposals deemed
eligible for funding in order of the Applicant’s requested Exchange funding per set-aside
unit, with preference given to Proposals that are requesting the lower amount of Exchange
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funding per set-aside unit, applying the lotiery tie-breaker as needed. The Board may use
the Proposals, the Commitiee’s scoring, any other information or recommendation
provided by the Committee or Staff, and any other information the Board deems relevant
in its selection of Applicants to whorm to award funding,

SECTION EIGHT
AWARD PROCESS

Florida Housing shall provide notice of its decision, or intended decision, for this
RFP on Florida Housing's Website the next business day after the applicable Board vote.
Afier posting, an unsuccessful Applicant may file a netice of protest and a formal written
protest in accordance with Scetion 120.57(33, Fla. Stat,, ef. al. Failhare to file a protest
within the time prescribed in Section 120.57(3}, Fla. Stat, et. al. or failure to post the bond
or other security required by law within the time allowed for filing a bard shall constitute a
waiver of proceedings under Chapter 129, Fla. Stat.

RFP 2010-04 5



Exhibit A to RFP 20810-04 - Hequest for Exchange Funding

. Name of Proposed Development

2. Original Application No.: 2009-

3. Amount of Exchange Funding requested: $

The undersigned agrees to abide by all conditions of RFP 2010-04 and certifies that (i) all
information provided in this Proposal is true and correct, (ii) that 1 am authorized to sign
this Proposal for the Applicant, and (iii) that the Applicant is in eompliance with all
requirements of the REP,

Signature of Applicant Name (typed or printed)

Title {typed or printed)
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

FLMRCCD TERRACE LIMITED
PARTHNERSHIP,
Petitioner,

and
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RET FRUITLAND HOUBING, L.P.,
Intervenor,
Cass Ho. D9-46BZRID

VE.

FLORIDA HOUSING FINANCE
CORPORATION,

Kespondent,
ant
BRROWNSVILLE VILLAGE, I, LTD.,

Intervenor.
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RECOMMENDED ORUER

Pursuant to notice, & final hearing was held in this case
on September 23 through 25, 2008, in Tallahassee, Florlda,
before Susan 5. Harrell, a designated Administrative Law Judge

of the Division of ARdainistrative Hearings.

APPEARANCES

For Petitioner: J. Stephen Menton, Esguire
Rutledge, Ecenlsz, & Purnell, P.A.
119 South Monroe Street, Sulte 202
Post Office Box 551
Tallahasses, Florida 32302
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For Intervenor RST Fruitland Housing, L.P.:

Michael P. Donaldson, Esqguire
Carlton Fields, P.A.

215 South Monroe Street, Suite 500
Post QOffice Drawer 180
Tallahassee, Florida 32302-018%0

For Respondent: Wellington Meffert, Esquire
Florida Housing Finance Corporation
227 North Bronough Street, Suite 5000
Tallahassee, Florida 32301-1329

For Intervenor Brownsville Village II, Ltd.:
Donna E. Blanton, Esguire
Radey, Thomas, Yon & Clark, P.A.
301 South Bronough Street, Suite 200
Tallahassee, Florida 32301

STATEMENT OF THE ISSUE

The issue 1n this case is whether the specifications,
terms, and conditions of the Request for Proposals 2009-04
issued by Respondent are contrary to Respondent’s governing
statutes, rules, or policies.

PRELIMINARY STATEMENT

On July 31, 2009, Respondent, Florida Housing Finance
Corporation (Florida Housing), issued Request for Proposals
2009-04 (the RFP), which solicited proposals from developers
seeking funding for affordable housing projects in Florida. On
August 5, 2009, Petitioner, Elmwood Terrace Limited Partnership
(Elmwood), timely submitted a notice of intent to protest
certain specifications in the RFP. Elmwood timely filed a

Formal Written Protest and Petition for Administrative Hearing



(the Petition) on August 17, 2009.

The Petition was forwarded to the Division of
Administrative Hearings on August 26, 2009. RST Fruitland
Housing, L.P. (Fruitland), filed a Petition for Leave to
Intervene on September 9, 2009. Brownsville Village II, Ltd.
(Brownsville), filed a Petition for Leave to Intervene on
September 10, 2009. By Order dated September 17, 2009, the
petiticons to intervene were granted.

At the commencement of the final hearing, Elmwood submitted
a Motion to Amend Petition. The motion was orally granted at
the final hearing. The parties submitted an executed Joint Pre-
hearing Stipulaticn at the commencement of the final hearing.
The Joint Pre-hearing Stipulation contained admitted facts on
pages 8 through 19. To the extent relevant, those admitted
facts have been incorporated into this Recommended Order.

At the final hearing, Elmwcod called the following
witnesses: Donald Paxton, Kevin Tatreau, and Rob Vogt.
Fruitland called Michael Hartman as its witness. Florida
Housing called Steve Auger as its witness and submitted the
deposition of Laura Cox. Brownsville did not present any
witnesses at the final hearing, but submitted the deposition of
Lloyd Boggio.

Joint Exhibits 1 through 35 were admitted in evidence.

Elmwood’s Exhibits 1, 2, 3, 6, and 7 were admitted in evidence.



Pruitland’s Exnibits 1 through 4 were admitted in evidence,
Piorida Housing’s and Brownsville’s Joint Exhibits 1 through #
ware admitted in evidence.

The four-volume Transcript was filed on October 12, 2008,
On October 21, 2008, Elmwoed and Fruiltland filed an Unopposed
Motion for Leave to Exceed Page Limitation. The moetion was
granted by Crder dated Qgtober 21, 2009, The parties timely
Filed their proposed recommended orders on October 22, 2048,
The proposed recommended orders have been given consideration in
the preparation of this Recommended Ozder.

EINDINGS QF FACT

1. Elmwceed is a Fleorida limited partnership and is engaged
in the development of affordable housing in Fleorida.

2. RET is a Fleorida linited partnership avtherized to do
pusiness in Floridas and is in the business of providing
affordable housing.

3. Floridas Housing is a public corporation cresated by
Section 420.504, Florida Statutes (200%),' to administer the
governmental function of Flnancing or refinancing of affordable
housing and related facilities in Florida. Florida Housing's
statutory authority and mandates are contained in Chaprer 420,
Part IV, Florida Statutes. Florida Housing is governesd by 8
Board of Directors {Board), consisting of nine individuals

appointed by the Governor and cvonflrmed by the Senate.
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4. On July 31, 2009, Florida Housing lssued the REP,
setting forth criteria and qualifications for developers to seek
funding for affordable housing projects from funds that Fleorida
hag received through the American Recovery and Reinvestment Act
of 2009, PL 111-5 {ARERA). ARRA was enacted in 2009 by Congress
ag part of the federal economic stimulus effcerts and was signed
ints law on February 17, 2089,

%, EBlowood and R8T recelved notice of the RFP through
a~mall hotification on July 31, 2008, The RFP reguired
applicants o submit proposals to Florida Housing no larter than
2:00 p.m. on August 14, 20039. Elmwood and RST are “applicants”™
as defined in the RFP., Elmwood and RST submitted separate
applications, intending to seek financing for thelr affordable
housing projects by applying for funding from the scurces that
are proposed to be szllocated through the REFP.

&, On August 5, 200%, Elmwood timely submitted notice of
its Intent to protest the RFP, and, on August 17, 2009, timely
filed 1ts Formal Written Protest and Petition for Administrative
Hearing, in accordance with the provisions of Subsection
120573y (b, Wilorids Statutes, and Florids Administrative Code
Rule 28-110.004. As an intereated developer, who intended to,
and did, seek funding from the sources being allocated through
the RFP, Elmwood’s substantial interestg are affected by the

terms of the REP,



T, On August 18, 2009, Fiorida Housalng issued its RFP
2008~04 Statenent of Necessity to Continue RFP Process After Bid
Protest is Filed ($tatement of Hecessity), pursuant to
Subsection 120.57{(3) ¢y, Fleorida &Statutes. 7The Statement of
Necessity was not challenged. On August 20, 2048, Florida
Housing proceeded with making determinations of eligibility for
funding ursder the RFE,

#. Both RST and Brownsville were selected for funding and
invited into oredit underwriting as provided in fthe REFP.
Elmwood was not selected for funding.

%, On September 9, 2004, RST filed its Petition For Leave
to Intervene on behalf of Elmweod to challenge the minimuam
oopupancy standard of 92% regquired in the RFP. On September 10,
2004, Brownsville filed its Petition for Leave to Intervene on
pehalf of Florida Housing.

18. Florida Heousing administers several programs aimed at
assisting developers to build affordable multi-family rental
housing in an attempt Lo protect financially marginalized
citizens in Florida from excessive housing costs, The programs
through which Fierida Housing allocates resources to fund such
affordable housing in Floerida include: a federally funded
multi~family mortgage revenue bond program [MMRB), established
under Section 428,598, et. seq., Florida Statutes; the State

Apartment Incentive Losan Program {8AIL), creatsd pursuant to



Sectien 420.5087, et sey., Florida Statutes; and the federal Low
ingome Housing Tax {radit Progranm {the Tax {redit Program),
ggstablished in Florida pursuant to Section §20,5308%, Florida
Statutes.

11. Thess funding sources are allecated by Florida Housing
to finance the construction or substantial rehabilitation of
affordable housing. A portion of the units goengtructed based on
funding from these programs must be set aside for residents
aarning a certain percentage of area median income {AMI}.
Generally, the units are Largeted to tenants sarning 60% of AMI
or belew. The primary program at issue in this proceeding is
the Tax Credit Program.

12. The Tax Cradit Program was created by the Pederal
income Tax Reconciliation Ack of 13284, as & means to induce the
private seéctor Lo gonstruct and manage affordsble housing
nraiects. Tne Tax Credit Program is governed by the Intexnal
Revenue Code, 26 U.5.¢., Hection 42.

13, Low income housing fax credits (Tax Credits) come in
two varieties: competitively awarded ™38%7 Tax Credits and non-
competitively awarded “4%" Tax Credits. For the %% Tax Credits,
the federal government annually allocates a specific amount of
Tax Credits te easch state using a population-based formula.

14. Tax Credits sre a dollar-for-dollar offset to federal

income tax liability. Developers awarded the Tax Credits get



the ¢redit amount every year for ten years. The developer will
often sell the future stream of Tax Credits to a syndicator,
wha, in turn, sells them to investors seeking to shelter income
from federal incoms tTaxes. For example, a developsry who
recelives a 51,000,000 award of Tax Credits is entitled to that
amount of tax credit paid each vear for ten vears, for a face
value of $10,000,000. The developer sells the Tax Credits to a
syndicator or investor who has tax liability sufficient to
apsork the amount of credits., If the selling price is B3 cents
on the dollar, the sale of the Tax Credits would gensrate
58,500,000 cash,

15, Unlike a loan or the proceeds from issuwance of bonds,
a developer who iz awarded Tax Credits and syndicatesz those Tax
Credits receives cash equity with ne debt associated with it.
Thus, Taz Credits provide an attractlive subsidy and,
consequently, are a highly scught-after funding source.

16, Florida Housing is the designated sgency in Florida to
allocate Tax Credits to developers of affordable housing,
purstant to Section 420.3503%, Fleorida Statutes, FEvery vear
since 1986, Florida has received an allocation of Tax Credits tfo
be used to fund construction of affordable housing.

17. As reguired by Section 42 of the Internal Revenue
Code, each year Flerida Housing adopts a Qualified Allscation

Flan {QAP}, which sets forth the allocation methodology for the



competitive 9% Tax Credits. The QAP must be approved by the
Governoy sach vear., The QAP is also adopted and incorporated by
reference inte Floride Housing's rules. See Fla., Adnin. Ceode
A, 67-4B,002(85;).
18, The 2009 GAF incliudes the following provision:

In order for the Clorporation e impliement

the provisions of the Regoverny and

Reinvestment Aot of 2009 (the “2009 Stimulus

Aoty , any funds received pursuant to 2009

Ztimulus Act may be allocated by a

competitive request for proposal ox

competitlve application process as approved

by the Board, Any such process will be

governed by Section 42, IRC, and Chapter 67~

48, FT.A.C., as applicable, or, an emergency

rule authorized by the Florida Legislature

specifically for the 2009 Stimulus Act, if

any.
The 2009 QAP was adopted as part of the 2009 Universal Cycle
rules by Florida Housing’s Board on March 13, 2009. AL that
Ltime, Florida Housing had not yet recelved guldance from the
federal governmeni as to how the ARRA funds should be allocated.

19, The FPlorida Affcordable Houging Guarantee Progratm was

created in Jection 420.53092, Florida Statutes, for the purposes
of stimglating creative private section lending activitiess to
increase the supply and lower the cost of financing or
refinancing sligible housing, cresating securliy mechanizmz Lo
allow lenders to sell affordable housing leans in the secondary

market, and encouraging affordable housing lending activities

that would not have taken place or tLhat serve persons who would



not have been served but for the creation of this program.
Florids Housing has accomplished these goals by lssuing
capitalizing bonds to oreate the Guarantee Fund, which lowers
the interest paid on the MMRB pond debt by ssrving as a credit
enhancer.

20. Singe 2002, Florida Housing has allocated funding from
the MMEB, SATL, and Tax Sredit Progrsms through a single annual
conpetivive appllication process known as the “Universal Cyvclse,”
in which the applicants compete against one ancobher for funding,
The Universal Cycle ang the attendant complex application review
process are intended to eguitably and reasonably distribute
affordable hcousing throughout Florida.

21. Flerida Housing has adopted rulss which incorpcrate by
reference the application forms and instructions f£or the
Universal Cycle to govern the allccation of funds fron the
various programs 1t administers. Florids Housing amends it
Universal Cycle rulesg, forms, and instructions every year,
Following the completion of the Universal Cycle, Florida Housing
a#ngages 1n an extensive public comment process Lhrough which it
solicits feedback and comuents from developsrs for the next
yearts cycle. Any new amendments are adopted o take effsct
prior to an established Application Deadline for the ensuing

year,
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2¢. 'The process used by Florida Heusing to review and
approve the Universal Cycle applications is set forth in Florida
Adminlstrative Code Rule £7-48,004., Florida Housing reviews all
timely~filed applications to deteymine 1f threshold reguirements
are met and scores each application based on factors such as
programs for tenants, amenities of the development 2s a wholse
and of the tenants’ units, lecal government contributions te the
speoific development, and lecal government ordinances and
planning efforts that suppcort affordapls housing in general.

The process includes a series of tiebreskers t¢ choose among
appllcations with otherwise equal scores.

23. After the initial review and scoring by Florida
Housing, all applications and included exhibits, along with the
soegres for vhe aspplicaticns, are posted on Florida Housging’s
webslite, BApplicants are given a specific time pericd to alert
Florida Housing of any errors they believe Florida Housing nmade
in dits initial scoring. Flerida Adminlstrative {ode Rule &£7-
48,005 zets forth an appeal procedure for ohallenging the
ECOreS.

24. After any appeal proceedings, Florlida Housing
publishes final rankings which determine which applications are
preliminarily selected for funding. The applicants for those
applications selected are invited to participate in the credit

undeywriting process, which is governed by Florida
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Administrative Code Rule §7-48.0072. A third party financial
congylitant, whoe is selechted by Fleorida Heousing but paid for by
the individual applicant, determines whether the proposed
project L8 financially sound. The credit underwriter reviews
all aspects of the proposed developmeni, including finasncing
spurees, wplang and specifications, c¢oai analysls, zoning, site
control, environmental reporits, construction contracts, and
englineering and srchizectural contracts. Florida Administrative
Code RBule §7-48,0072{10) requires an appraisal and market study,
The credit underwriter is required to consider the market situdy,
as waell ags the develcpment'’'s financial impact on other
developments in the area previocusly funded by Florida Houvsing,
and make a recommendation for approval or disapproval of
funding.

25, Fach year the Universal Cycle provides a meshanism for
selecting applications to meel statutory geographic
regulrsments; for certalin targeting goals that address housing
needs of particular demographlic groups, such as famm workers,
commercial fishery workers, the homeless, or the alderly; for
specific set~asides or targelting goals aimed at addressing
identified needs, such as the Floridsa Keys, inner olby areas, or
rural development; and for the preservation of existing

affordable housing complexes. Each set—aside groun sssentially
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has its own separate funding fyom its share of the funds
digtributed by Tlorida Housing,

26. After the set-aside goals are addressed, Florida
Housing then uses the final rankings to try to achieve a
distribution of affordable housing units among ths county
groupings [small, nediom, znd lsrge, based on pepulation) in
aucordance with the adopted psrosntages. EBach of the thres
groups must recelive at least 10% of the funds., Within the
county size groups, Flerids Mousing uses a formuls coalled SAUL,
which La an acronym for Set-fside Unit Limitation., The formula
ig set forth in the applicatien instructions and incorporated by
reference into the rules for each Universal Cycle in an attempt
o evenly distribute the units.

27. BAs part of the Universal Cycle process, Florida
Housing designates certaln geographlc areas of the astate that
are considered soft markets as “Location A" areas, Florids
Housing first began incorporating into its application process a
mechanism for identifying weax markets, known as “Logation A® in
2003, The Location A designations are included in the Universal
Cyele Application Instructions, which are incorporated by
reference in the rules of Fleorida Heousing.

28. EBElmwood timely filed an applicaticn in the 20407
Universal Cycle, seesking an award of Tax Credits snd a

suppi.erental loan to construct a 1lé-unit family apartment
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complex, Elmwood Terrace, in Fort Myers, Lee County, Flecrida.
Elmwocod’s application received a perfect score and maximum
tiebreaker points. As a result, Elmwood was allocated

$1,498, 680 in Tax Credits. During the credit underwriting
process, ElmWcod committed to set aside more than the required
units for Extremely Low-Income (ELI) households.

29. Based on the final ranking of its application, Elmwood
was invited into the credit underwriting process. The credit
underwriter designated by Florida Housing conducted the analysis
required under Florida Housing’s rules and issued a favorable
recommendation for funding. The Credit Underwriting Report for
Elmwood Terrace was accepted by the Florida Housing Board on
September 22, 2008.

30. By the fall of 2008, significant changes were taking
place in the economic environment and the housing market in
particular, and it became evident that the market for Tax
Credits had precipitously dropped. Tax credits had typically
sold in the range of 85 to 95-cents on the dollar in recent
years, but the wvalue of Tax Credits had plummeted in the last
two years. Sales, when a buyer can be found, are currently in
the low 60-cents on the dollar range. Shortly before Elmwood
was scheduled to close on its Tax Credits in the fall of 2008,

the syndicator who had originally expressed its intent to
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purchase Elmwood’s Tax Credits informed Elmwood that it would
not go ferward with the syndication.

31. HMany other projects that were awarded Tax Uredits
during the 2007 apd 2008 Universsl Ovoles similarly saperienced
difficulty in finding syndicators to purchase the awargded Tax
Credits and, thusg, were unable t©o proceed to closing.

3z2. In prder to accomplish the legislative mandate to pay,
#lorida Heousing atvempted to assist these troubled projects by
granting extensions of time to mest variocus benchmarks in the
Tax Credit program.

33, In January 2008, the Florida Legisliature met in
gpecial session Lo address budget revenue shortfalls for the
Z008-2009 fiscal year., Leqgisiation was adopted and signed into
iaw on January 27, Z200%, which swept trust fund balances,
transferred 230 million from multi-family housing programs to
the State Housing Initiative Partnership (SHIP] program, and
required Florida Housing to pay 5190 million in previously
appropriated funds to the Lreasury by June 1, 2082, Thess funds
were to be taken first from developments that would provide new
construction.

34. In order to accomplish the leglslztive mandate ©o pay
$190 million to the treasury, Fleorida Housing had to deobligate
approzximately %80 to 380 million of funds preliminarily

committed to SAlL-fundsd prelects and from funde preliminarily
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copmitted to the Community Workforge Housing Innovation Bllot
Program {(CWHIP) prodects.  For the first time in Florida
Housing’s history, it was compelled tc take money away from
people at the Legislature’s direction,

35, In early 2009, in recogniticn of the ceollapse of the
housing marxet and the difficulty in marketing Tax Credits, the
fedsral government, asg part of it economic stimulus efforts,
sstablished mechanisms to assist in the development of
affordable housing and offset some of the economic devastation
to developers. Congress included specific provisions i1n ARRA
intended to address the conditicon of the Tax Credit market.

36. Section 1602 of ARRA allows the state Tax Credit
allocating agencies bto rebturn up £o 40% of the state’s annual
Tax Credit allocation, as well as Tax Credits awarded in 2507
and 2008 to the federal government, to be exchanged for a cash
distripution of 8% rcents for each tax credif dollar returned.
The exchange of Tax Credits generated a pocl of $578,701,964 for
the State of Florida.

37. The Tax Credit Assistance Program (TCAP), a separate
provision in ARRA, includes a direct allocation of funds to
state housing finance agencies from the Department of Housing
and Urban Development to provide gap financing for affordable
housing projects that have been affected by the sconomic

downtuzrn. These funds ware allocated te the states to “regume
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funding of afferdable rental nousing projects across the nation
while stimulating job creation in the hard-hat construction
industry.”

38, Florida Housing issued the RFP as the methed feor
allocating the Exchanges Funds and to provide an cpportunity for
applicants o reguest TCAF funds. The RFP sclicits proposals
Erom applicants with an “Active Award” of Tax Credits who were
unable to close and are seeking altsrnate funding to construct
affordsble housing utilizing Exchange Funds from the Tax Credit
Exchange Program authorized under Section 1602 of ARRA.

39, Bection 4D.2 of the RFP provides:

2. Proposed Developments located within a
2009 Location A Area are eligible to apply
only under the following clroumstances:

a. Developments where the original
Application for the Proposed Develcopment was
funded under the Housing Credit Hope VI
goal,

b. Developments where the Original
Application for the Proposed Development
reflects the Housing Credit Preservation
Designation,

o, Proposed Bevelopments that ara located
in a 2009 Location & Area that dees not have
a Guarantee Fund Development with the same
Demographic category located in the same
county. {Emphasis in criginal)

40. 7The Location A areas in the RFP are the Location A

areas in the rulss adopted for the 2008 Universal Cycle. The

FElmwood Terrace prolect is located in Lee County, which was nob
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designated az a part of Location A in the 2007 Universal Cyeole.
The rules for the 2008 Uniwversal Cycle provided that Location A
included that part of Lee County lying south of State Road 80§
and the Calcosahatchee River. The 2008 Location A for Lee
County did not specify demographic categories. For the 2009
Universal Cycle, all of Les County was designated Location A for
poth the family and elderly designations.

41, The Universal Application Package, which is
incorporated by referenve in Florida Adminlstrative Code

Rule €7-48.0804{1:{a}, provides:

{l} Set-Aside Location A Development

{(Threshold)
A proposed Development qualifies as a Set-
Aside Location A Development 1f the location
of the propoassd Development 1s within a Set-
Aside Locavion 3 Area and the Applicant
selectad the applicable Demographic
Commitmenty {Elderly or Family}) at Pari III.D
of the Appligation. The only exception to
this provision is 1Lf the proposed
Development alse gualifies as a HOPE VI
Ceveloprent at Parc ITL.A.Z.d. of the
Application.

Applicants with a Set-Aside TLocation A
Development must meet the fellowing set-
aside regulirements:

{a} Applicvants regquesting Competitive HC
must commit Lo set aslide 100 percent of the
Develgpment’s residential units at

50 percent AMI or less; or

{p} Bpplicants regquesting MMRB must commit
to set aside at least 85 percent of the
Development’ s resldential units at

50 percent AMI or less.
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(e} All Applicants musit meet the minimum
ELI Set-Aside threshold set out in Part 113
B.l.b. {2 fa) t1iii} of these instructicons,

12, Because EBElmwood’ s proposed development ig located in
Lee County, Fleorida, the specifications of the RFP prohibilt
Elmwood from Deing considered for the allccation of funds in
exchange IZor lits Tax Credits,

43, The RFP provides that any project that receives an
allocation of Euxchange Funds and/cr TCAP Funds will be required
ro g0 through the credic underwritling process, inciuding an
assessment of market need and impsct.

44. Section 5B.1lb of the RFP states that & tentative
funding award under the RFF will be rescinded “if the submarket
of the Proposed Development doss not have an average OCcaupancy
rate of %2% or grester for the same Demographic population, as
determined by a market study cordered by the Credit Underwriter,
angd analyzed by the Credit Underwriter and Florida Housing
staff, as well as approved by the Board.”

45, The term “submarket”™ is used in Florida Housing’s
credit underwriting rules in Florida Administrative Code
Rule 87-4£.0072, “Bubkmarket” and “primary market area” are
synonymous terms. Determining a submarket or primary area
market is wvery sublective; even two adjacent sites way have
different submarkets. Determination of a submarket is an art

that involves making judgments., The market analysis, which is
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reguired to be done as part of the credit underwriting process,
will delineate the primary market area or submarket area cf ths
proposed proiect. Such delineation will be based on criteria
which may be unigue to that propeosed site. Thus, it is not
practical to specify what criteria are used to ssiablish the
primary market area or submarket area of a proposed project.

46. The R¥P provides that the demographic grouping
submitted in the original application cannet be changed. The
RFP allows applicants to change other aspeots of their coriginal
proposal, including that an applicant may increase the number of
proposed uniis.

47. Subsaquent to the withdrawal of its anticipated equity
gyndicator in Beptember 2008, Elmwood expliored other opticnsg
that could potentially enable 1t to procesd to closing. One
option that Elmwood proposed te Florida Housing was to change
the demographic grouping of Elmwood Terrace to an elderly
project, Elmwood formally reguested a change to its demographic
grouping in a letrter from Elmwocd’s attorney, Warren Husband, to
Fiorida Housing’s deputy development officer, Deborah
Blinderman, dated January 246, 200%. That reguest was not
approved.

48. Elmwood contends that the prohibition on changing &
development’ s demographlc grouping is contrary to Florida

Housing's pelicy of allowing other developers to change their
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demographic groupings. Florida Housing did allow two
developments to change their demographic groupings.

4%, On April 24, 2009, the Board granted River Trace
Senior Apartments’ request to change its demographic grouping
from elderly te family. River Trace Senior Apartments was a
development which had been funded in 2000 as an elderly
development., TL operated for sight vears as an elderly
development without achieving satisiactory occupancy in its
178 univs, Based on the development’s history, the Beard
allowed a demographic groupling change in hopes of achieving
satisfactory occupancy levels, Unlike Elmweod’s proposed
development, River Trace Senior Apartments was a housing
develowmment, which was already bullt and in operation.

50, In October 2008, Florida Housing approved a request
for & change in demcgraphic groupling in a proposed project. %Ths
proposed developrment, Bradenton Village 11, was the thirzd phase
of & large HOPE VI redevelopment project and consisted of
36 units designated as family unlts. During the permitting
process, the City of Bradenton informed the developer that the
propogsed site could not accommodate the number of parking spaces
reguired for a family development, but the reguired parking
could be provided 1f 32 of the units were designated as elderly

units. Bradenton Villsge had an investor who was willing to
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romain in and go forvargd with the project redesignated as
alderiv.,

51. rFlorida Housing did not allow changes in pending deals
aftar the Leglslature’s special session budget action in
January 2002 because of the large number of projects that had
Jost their funding and proposesd changing the scope of their
projects to gualify for ARRA funds., These included a number of
CWHIP projects. The dirsctor for Florida Housing felt that he

could not justify allowing Elmwood to change its demographic

-

designation wnile refusing to allow the deckhligated CWHIP
developars to change thelr target markers.

52. The evaluation process for the RFP is set forth in
Section 7 of the RFP and provides that the Florida Housing
Review Commitiee will:

{Slelect Applicants most likely to bhe
coensiderad for award, make any adiusiments
deemed necessary to best serve the interest
of Florida Housing’s mission, and develop a
recommendation or series of recommendations
to the Board., The Committee will then rank
the Applications deemed eligible for funding
with preference given to Applications that
are Ehovel-Ready. The Board may use the
Proposals, the Committee’s scoring, and any
cther information or recommendation provided
by the Committese or staff, and any othex
information the Board deems relevant in the
selection of Applicants bEo whom Lo award
funding.

CONCLUSTONS OF LAW

53. The Division of Administrative Hearings has
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Jurisdiction over the parties to and the sublect matter of this
proceeding. §§ 120.36% and 120.8%7, Fla. Stat.

54. Florida Housing hazs challenged Fruitland’s standing to
intervene in this bid protest. Fruitland’s substantial
interests are affected by the specifications that deal with the
32% occupangy requirement. BAlthough Pruitland has moved to the
credit underwriting process, it 13 still affected by this
reguirement. Therefore, Fruitland has standing Lo intervens.

55, Brownsville also has standling Lo intervene. Like
Fruitland, Brownsville has moved into the credit underwriting
process, and a change in the specifications could affect its
gbility to continue in the process.

56, As the party protesting the specifications of the RPP,

Elmwood nas the burden of proof. See Btate Contracting and

Engineering Corg, v. Dept, of Transportation, 70% 3c. 2d {(Fla.

Ist DCA L988Y . Subsescition 120.537(314{f), Florida Statutes,
provides:

Unless otherwise provided by statute, the
burder: of proof shall rest with the party
protesting the proposed agency action. In a
competitive-procurement protest, other than
a rejection of a&ll bids, proposals, or
replies, the administrative law Judge shall
conduct & de novo praceeding to dsisrmine
whether the agency's proposed action is
contrary to the agency's governing statutes,
the agency's rules or policiss, or the
aonlicitation sgpecifications. The standard
of proof for such procesedings shall be
whether the proposed agency action was
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clearly srroneous, contrary to competition,
arbitrary, or capricious. In any bid-
protest procoseding contesting an intended
agency sction to redect ail kpids, proposszls,
or replies, the standard of review by an
administrative law dudge shall be whether
the agencoy's intended action is illegal,
arblitrary, dishonest, or fraudulent.

57. FEimwoeod is contesting certain terms, conditicons, and
specifications of the RFP. Thus, the issue is whether those
terms, conditions, and specifications are contrary (o Florida
Housing’s governing statutes, rules, or policies, Section
470.5098, Floride Statutes, designates Florida Housing as the
housing credit agency for Florida within the meaning of
Subsection 42ih} {7) (A) of the Internal Revenue Code of 1986 and
gives Florida Housing “the respensibility and authority to
establish procedures necessary for proper aillcocation and
distribution of low-income housing tax ¢redits and (Lol sxerclise
all powers necessary te administey the allocation of such
credits.” Subsection 420.507(1¢), Florida Statutes, gives
Florida Housing the authority to accept grants from the United
States governmant.

58. Pursuant to ARRA, Florida HoUsing is the recipient of
a Grant to States for Low-Income Housing Projects in Lieu of
Low-Income Housing Credits for 2009 (Grant) in which Tax Credits

are exchanged for cash. Florida Housing is required to use the

Srant Lo make subawards to finance the construction or
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acaquisition and rehabilitation of qualified low-income
mulldings. Subsection 1802{c} {2} of ARRA further requires that
“falny such subaward with respect to any gualified low-income
uilding shall Ds made in the same manner and shall be subject
to the same limitations {including rent, income, and use
restrictions on such building) as an allocation of housing
credit dellar amount allocated by such State housing credit
agency under section 42 of the Infternal Revenus Code of 1986.7
%9, Subsection 42{mi {1110y of the Internal Revenue Code of
1888 reqguires that Florida Heusing seft forth its selection
criteria for the allocation of Tax Credits in a gualified
allocation plan. ¥Florida Housing has adopted rules which
establish the criteria to be used for the allocation of Tax
Credits. Those rules are contained in Florida Administrative
Code Chapter &7-48. The QAP, which sets oub the allocation for
the competitive awaxd of Tax (Credits, 1is incorporated by
reference in Florida Administrative Code Rule 67-48.0062(85).
The QAP provides That any funds received pursuant to ARRA will
e allocated by a competitive reguest for propesal or
competitive allosation process as approved by ths Board., It
further provides that the salaction process will be governed by
Saotien 42 of the Internal Revenue Code angd Flozida
Administrative Code Chapter 67-48, as applicable,® or an

emergency rule authorized by the Florida lLegislature for ARRA,



if any., There were no emergency rules authorized by the
Legislature, and none were adopted by Florida Housing.

60. Subsectlon 420.507{41), Florida Statutes, provides
that Floridsa Housing has the autherity “{tlo conduct and fund,
solely from funds derived from amounts other than those
deposited into the State Housing Trust Fungd, demonstration
programs and projects which further the statutory purposes of
the corporation, including the power to establish selection
criteria by rule or by means of regquests for proposals.”™ He
evidence was presented b definitively establish that the Grant
funds are not deposited in the State Housing Trust Fund. Bassd
on the terms and conditionsg of the Grant, Florida Housing ls
required to Yopen a new account (Grant Account) with = financial
institution for the purpose of receliving grant slecticns
amounts, for making distributions of grant election amcunts Lo
other agencies within the State, and for making subawards.” It
appears tThat the monies received from the Grant are not funds
that are deposited in the State Housing Trust Fund,
Additiognally, any interest earned in the Grant Acggunt zbove
$200 must pg returned to the United States Treasury.

€l. The Grant 1s not a demonstration program and 1s not a

roject; thus, the provisions ¢f Subsection 420.507{41), Flerida
Statutes, are not applicable to Lhe RFP at issuse. Assuming,

arguendo, thalt the Crant is a demenstration program or a
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project, Florida Housing elected to establish ths selection
criteria by rule when it included the allocation of ARRA in the
2009 QAP, which was incorporated by refersnce in Florida
Administrative Code Rule &7-48,002(93).

62. Based on the requirement of Supsection 1682(c) {2} of
ARRA that the allocation of the Grant funds be allocated in the
same manner and subject to the same limitarions as an allomation
of Tax Credits and the reguirement in the 200% JAP that the
selection process will be governed by Sectlion 42 of the Internal
Revenue Cocde and Florida Administrative Code Chapter 67-48 that
are applicable to the allocation of Tax Credits, it is concluded
that the RFP specifications are governed by Florida
Administrative Cede Chapter £7-48, as applicable to the
allocation of Tax {redits, and Section 42 of the Internal
Hevenuae Cods,

£3. Florida Administratvrive Code Rule €7-48.004131% (a)
incorporates by reference the Universal Application Packags,
which is Form UAlL0l6 and which includes the Universal Cycle
Application Instructions.

4. Elmwood challenges the RFP specification that
prohibits the consideration of developments located in a
Location A area, The RFP specifigations relating to Lecation A
developments are contrary to the rules which govern Florida

Housing’s allecation of ARRA funds. The Universal Application
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Package does not prohibit an applicant from being considersd for
Tax Credics if the applicant ¢ommlis to set aside 100% of lis
residential units at 50% AMI or less. The RFP uses the Location
A areas as a bar to being considered without consideration of
whether the applicant is willing o commit to setting aslde 100%
of the residential units at B4 AMI or less and includes
eriteris not set forth in the Universal Application Package such
as precluding consideration of developments in a Location A area
that conitainsd a Guarantes Fund Development.

£5. The RE?P specifications precluding consideration of
developments located in a Lecation A area without consideration
of whether the applicant is wililling to set aside 100% of its
units at 50% AMI or less is clearly erronscus because it is
contrary to the Universal aApplication Package.

£&., Elmwooed challengss the RPP regquirement that the
submarkst of the development proposed by an applicant must have
a B2% or greater cocupancy rate for the same demographic
popuiation. Florida Administrative Code Rule 67-48,40672:(1¢;
provides that, in order for the credit underwriter to make a
favorable recommendaticn, the submarket of the proposed
development must have an average occupancy rate of 20% ox
greaster., The RE? reguirement for the 22% sccupancy rate is
clearly erronecus because iU is conbtrary to Florida Housing’s

quyerning rules.
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657, Elmwood has alse challenged the 92% ocoupancy
regquirement because the term “submarket’” is not defined.
Florida Administrative Code Chapter &7-48 uses, but does not
dafine, the term “submarket.” Elmwood has not established that
whe lack of criceria for determining & submarket in the market
atudy iz arpitrary, capricious, Qlearly erronesus, or CORIrary
to oompetition., The market studies are site specific, and the
results of the market study can be challenged.

48, ‘The Universal RBpplication Package, which is
incorporated by reference in Florida Administrative Code
Bule 67-48.004, provides detailed svgluation criteria for the
applications that are submitted for Tax Credit developments.
Section 7 of the RFP sets forth the evaluation process that is
to pe used in allocation of funds for the Tax Credit Exchange
Program. The RFP provides that the review committes will selzact
applicants “most likely feo be considered for award, make any
adiustments deemed necessary Lo best serve the interests of
Floride Housing’s mission ang develop a recommesndation or series
of recommendations to the Boasrd,” The review committes will
rank the applications deemed sligible for funding and give
preference to applications that are shovel ready. The Board
then makes an award using the “Proposals, the Committee’s
scoring, and any other informmation or recommendation provided by

the Committes or Stafif, and any other information the Board
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deems relevant in its selection of Applicants to whom to award
funding.” The RFP ls contrary to the Florida Housing' e
governing rules as sst forth in Florida Administrative (Code
rule 87-48.004, which incorporztes by refersnce the svaluation
process that 1s to be used in the selection of applicaticons for
awards of Tax Credits.

£4, In a competitvive bidding progess, it is important to
have uniform standards for avalusting the proposals and for such
standards to be published at the outset of the process.
Otherwise, there Ls no way to determine whether each proposal is
being measured by the same yardstick. The principle was

succinctly summarized in Deloitte & Touche LLP v. Dept. of

Health and Rehabilitatrive Services, Case No. 95-0727BID {(DOAH

May 12, 199%) {citations omitted) {(quoting Courtenay v, Dept., of

Health and Rehabllitative Services, 12 F.A.L.R. 2226 (19920},

Part of the reciprocity achieved under the
compatitive bidding process is achieved in
vhe bid specifications and weighted
criteris. Potentlal bidders are advized in
advance of the reguirements to be met in
ardey e recelve the contract award, as well
as the standards by which each bid will be
evaluated by the agency and each standard’'s
relatvive importance to the agency. . . .
Tnarefore, central to the integrity and
reciprocity of the competitive bldding
process ls the reguirement that an agency’'s
action on & bid can be expressed within the
bid specifications and evaluation criteria
which it craated.
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.  The QAP provides that the Board’s determination of
funding for apprlicarions musgt be oonsistent with the provisions
of the QAF. Section 7 of the RFP gives the reviewing committes
and the Beard unbridled discretlion in determining which
applicants will ke allcocated funds., The method of selection is
not. ¢learly stated. No ceriteria are set forth for the ranking
of the applications. No ariteriae ave given for how the
applications will be scored. Such discretion is contrary te

spaetition, arbitrary, and glearly srreneocus,

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of
Law, it is RECOMMENDED that a final order be entered finding:
i. The specifications of the RFP which exclude
consideration of funding for prodfects located in a Location A
arsa without regard to whether the applicant is willing to lower
the AMI for its units to 50% or less are contrary to Florida
Housing’s governing statutes.

Z. The preovision in the EFP which precludes the applicant
from changing its demographlc grouping is not contrary to
Plorida Housing's policies.

3. The provision of the RFP which reguires 92% occupancy

is contrary to Flerids Housing's governing statutes,
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4. Tre lack of a definition of “submarket” in the RFF is
not arbitrary, capricious, clearly errcneocus, or gontrary to
competition.

5. The provisions of the RFP which eliminate from
consideration for funding any wproject in a county with a
Guarantee Fund development L1s contrary to Flerida Housing’s
governing statutes,

6. The evaluation criteria in Section 7 of the RFP which
zets forth the evaluation procedure is contrary to the Florida
Housing®s governing rules and statubes.

DONE AND ENTERED this 12th day of Novembern, 2069, in

Tallahassee, Leon County, Florida.

Do . Harsll

SUSAN E. HARRELL

Administrative Law Judgs

Divisicon of Administrative Hearings
The Dafoto Building

1230 Apalachee Parkway

Tallahasgzee, Florida 32395-3060
{850) 488-38675

Fax Filing {850} $21-6847
www.doah.stste 1, us

Filed with the Clerk of the
Division of Administratlve Hearings
this 1Zth day of Nevember, 2006,

1Y Unless ctherwise indicated, a&ll references to the Florida

Statutes are to ths 2003 version.
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*  Fleorida administrative Code Chapter 67-48% deals with other

programs in addition to Taxz Credit. Therefore, only those
provisions of Florids Administrative Code Chapter 67-48 dealing
with Tax Credits would be applicakble.
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STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORFORATION

ELMWOOD TERRACE LIMITED PARTNERSHIP,

Petitioner,
and

RST FRUITLAND HOUSING; LF,
Iatervener,
Vs, DOAH CASE NO.: 09-4682BID
FHFC Case No. 2009-027GA

FLORIDA HOUSING FINANCE CORPORATION,

Respondent,
and

BROWNSVILLE VILLAGE I, LTD,,

Entervenor.

FINAL ORDER
This cause came before the Board of Directors of the Florida Housing
Finance Corporation (“Board™) for consideration and final agency action on
December 4, 2009. After review of the record hearing argument of counsel, and

being fully advised in this matter, the Board finds and orders as follows:

FILED WITH THE CLERK OF fRE FLORIDA
HOUSING FINANCE ﬁﬁﬁ?&&é?!ﬂﬂo

Aklda 47 M&f& 2/ 05




1. On  Aupust 17, 2009, Elmwood Terrace Apartments, Ltd.,
(“Elmwood™) filed a petition challenging the specifications of RFP 2009-04, issued
on July 31, 2009, by Florida Housing. RFP 2005-04 was issued to allocate funds
made available through the Tax Credit exchange Program and the Tax Credit
Assistance Program, both created in the American Reeovery and Reinvestment Act
of 2009.

2. On August 18, 2009, pursuant to section 120,57(3), Florida Statutes,
Florida Housing's Executive Dirgctor issued a “Staternent of Neeessity to Continue
RFP Process After Bid Protest is Filed,” whieh resuited in contingation of the
process of evaluating, scoring, and recommending awards as provided for in the
RFP.

3. On August 26, 2009, Florida Housing forwarded Elmwood's petition
to the Division of Administrative Hearings ("DOAH"). On September 9, 2009,
Intervenor RST Fruitlend Housing, LP, (“RST") filed a petition for leave to
intervene in support of Elmwood, On September 10, 2009, Intervenor Brownsville
Viilage 11, Lid., (“Brownsville”) filed a petition for leave to intervene in support of
Florida Housing. Both petitions were granted.

4, A formal administrative hearing in this eas¢ was held on September

23-25, 2009, in Tallahassee before Susan B. Harrell, Administrative Law Judge,



Division of Administrative Hearings (“DOAH”). A Recommended Order was
filed in this case on November 12, 2009,

5. Petitioner filed its Exceptions to the Recommended Order on
November 23, 2009 (A copy is attached hereto as Exhibil “B”); and Flonda
Housing liled its Response to Exceptions on December 2, 2008 (A copy is attached
as Exhibit =C”),

6.  The Statement of Necessity has not been challenged, so the RFP credit
underwriting and funding process has continued, and is continuing, The
Recommended Order does not invalidate the RFP nor does it require that Flonda
Housing start the funding process over.

7. The RO finds that the RFP is contrary to Florida Housing’s existing
rules for allocation of tax eredits in three respects: Imposition of a 92% physical
occupancy standard for projects funded under the RFP contradicts the 90%
requirement in the Universal Cycle Instructions; Using Location A to exclude
projects from consideration; and finds the terms of the selection review progcess are
arbitrary and capri¢ious.

g  The RO f{inds the terms of the RFP are appropriate, infer alia, where
they do not include a specific definition of “submarket,” and where the terms

prohibit changing the demographic commutment,



RULING ON EXCEPTIONS

G, Petidoner has taken exception 10 paragraph 2 of the
Recommendations contained in the Recommended Order, which finds that Florida
Housing properly included in the terms of RFP 2009-04 a prohibition against
changing the demographic commitment of a property seeking ARRA funding
through the REP.

10.  For the reasons recited in the Response to Pefitioner’s Exceptions to
Recommended Order, the Recommended Order correctly finds that the RFP
prohibition against changing a project’s demographic commitment is an
appropriate term in the RFP.

RULING ON THE RECOMMENDED ORDER

A true and correct copy of the Recommended Order is atfached hereto as
Exhibit “A." The findings and conclusions of the Recommended Order are

supported by competent substantial evidence.
ORDER
In accordance with the foregoing, it is hereby ORDERED:

1. Petitioner’s Excephions to the Recommended Order are hereby

DENIED.



2. The findings of fact of the Recommended Order are adopted as
Fiorida Housing’s findings of fact and incorporated by reference as though fully
set forth in this Order.

3, The conclusions of law of the Recommended Order are adopted as
Florida Housing's conglusions of law and incorporated by reference as though
fully set forth in this Order.

3, The Recommendations contained in the Recommended Order are

adopted,
1T 1S HEREBY ORDERED that:
1 Elmwood Terrace Apartments, L.td.’s response is not excluded based

on the project’s location in a Location A area;

2. No response to the RFP may be excluded from further consideration

by the selection process employed by the review committee;

3. The physical occupancy requiremient for all Respondent’s projects

shall be 90 percert within the project’s submarket.
DONE and ORDERED this 4” day of December, 2009.

FLORIDA HOUSING FINANCE

CORPERATF) N f
By‘ J ' 19—""{{‘&_«'

Chair %
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Wellington H. Meffert Il

General Counsel

Florida Housing Finance Corporation
337 North Bronough Street, Suite 5000
Tallahassee, FI. 32361

Kevin Tatreau

Dircetor of Multifarmily Development Programs
Florida Housing Finance Corporation

337 North Bronough Street, Suite 5000
Tallehassee, FI. 32301

J. Stephen Menton, Esquire, Rutledge Ecenia & Pumel,
119 South Monroe Street, Suite 202,
Tallahassce, Florida 32301

Donna E, Blanton, Esquire

Radey, Thomas, Yon & Clark, P.A.
301 South Bronough Street, Suite 200
Tallahassee, Fiorida 32301

Michael P. Donaldson, Esquire
Carlton & Fields, PLA.
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Tallahassee, Florida 32301



