BEFORE THE STATE OF FLORIDA
FLORIDA HOUSING FINANCE CORPORATION

HTG OSPREY POINTE, LLC FHFC Case No. 2017-090BP
RFA No. 2017-108
Petitioner, App. No. 2018-050BS
Vs.

FLORIDA HOUSING FINANCE CORPORATION : -

Respondent.

FORMAL WRITTEN PROTEST AND PETITION
FOR ADMINISTRATIVE HEARING

Petitioner, HT'G Osprey Pointe, LLC (“Osprey Pointe” or “Petitioner”), pursuant to
sections 120.57(1) and (3), Florida Statutes (“F.S.), and Rules 28-110 and 67-60, Florida
Administrative Code (“FAC”) hereby files this Formal Written Protest and Petition (the
“Petition”) regarding the scoring decisions of the Respondent, FLORIDA HOUSING FINANCE
CORPORATION (“Florida Housing™) to award funding to responsive Applicants pursuant to
RFA 2017-108- SAIL Financing of Affordable Multifamily Housing Developments to be Used in
Conjunction with Tax-Exempt Bonds and Non-Competitive Housing Credits.(hereinafter the
“RFA).

Introduction
1. This Petition is filed pursuant to sections 120.57 (1) and (3), Florida Statutes, Rule 28-
110 and 67-60, Florida Administrative Code.

Parties
2. Petitioner is a Florida limited liability company in the business of providing affordable

housing. Petitioner’s address is 3225 Aviation Ave, Ste 602, Coconut Grove, Florida 33133.



Petitioner’s address, phone number and email address for purposes of this proceeding are that
of undersigned counsel.
3. The affected agency is Florida Housing Finance Corporation. Florida Housing’s mailing
address is 227 North Bronough Street, Suite 5000, Tallahassee, Florida.

Notice
4. On August 31, 2017, Florida Housing issued the RFA.
5. On September 13, 2017, September 15, 2017 and October 3, 2017, the RFA was
modified by Florida Housing and Notices of Modification of RFA 2017-108 were issued.
6.  Applications in response to the RFA were due on or before October 12, 2017.
7.  Florida Housing received approximately 38 applications in response to the RFA.
Petitioner timely applied in response to the RFA requesting an allocation of $6,000,000.00 in
SAIL funding for its proposed one hundred and ten unit (110), new construction, family
demographic, affordable housing development for in Pasco County, Florida. Petitioner’s
application satisfied the required elements of the RFA and is eligible for a funding award.
8.  Petitioner’s received notice of the preliminary RFA scoring and rankings through
electronic posting on Friday, December 8, 2017 at 3:40 pm. A copy of the notices posted on the
Corporations website are attached hereto as Composite Exhibit “A”. Petitioner was deemed
eligible for funding, however was not recommended for funding.
9. On Wednesday, December 13, 2017 at 10:36 a.m., Petitioner timely submitted their
Notice of Intent to Protest Florida Housing’s intended decision. A copy of the Notice of Intent
is attached hereto as Exhibit “B”.
10.  This Petition is timely filed in accordance with the provisions of section 120.57(3)(b),

Florida Statutes, and rules 28-110.004 and 67-60.009, Fla. Admin. Code.



BACKGROUND

11.  Florida Housing is a public corporation created by section 420.504, Florida Statutes, to
administer the governmental function of financing or refinancing affordable housing and
related facilities in Florida. Florida Housing’s statutory authority and mandates are set forth in
Part V of Chapter 420, Florida Statutes. See, Sections 420.501-420.55, Fla. Stat.

12.  Florida Housing has adopted Chapter 67-60, Florida Administrative Code which
establishes the procedures by which the Corporation shall...administer the competitive
solicitation funding process to make and service loans for new construction or rehabilitation of
affordable units under the State Apartment Incentive Loan (SAIL) Program... authorized by
Section 420.5087, F.S. See rule, 67-60.001 (1), Florida Administrative Code.

RFA 2017-108

13.  Through the RFA process Florida Housing anticipated awarding up to an estimated
$87,320,000, of SAIL funding to certain developments serving Family or Elderly populations
in small, medium and/or large counties.! Specifically,

e $24,570,000 of Elderly funding for proposed Developments with the
Elderly Demographic Commitment. (ALF and Non-ALF)

e $62,750,000 of Family funding for proposed Developments with the Family
Demographic Commitment.

In the County Geographic Categories,

e $46,279,600 of funding allocated to Large Counties
o $32,308,400 of funding allocated to Medium Counties
e $8.,732,000 to Small Counties.

RFA at p. 2.2

! The SAIL funding in this RFA must be used in conjunction with Tax-Exempt Bonds and Non-Competitive
Housing Credits. RFA at p. 2.
2 The chart designating counties as large, medium or small is in the RFA at p. 18.
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14. The Funding Goals of the RFA are as follows,
e Two (2) Elderly, new construction Applications located in a Large County

e Three (3) Family, new construction Applications located in a Large
County

e One (1) Elderly, new construction, Application located in a Medium
County

e Two (2) family, new construction, Application located in a Medium
County
RFA at p. 69.
15. Review committee members will independently evaluate and score their assigned
portions of the submitted applications based on various mandatory and scored items. The
maximum point total that an applicant can receive is 15 points. Failure to meet all submission
items results in an application being deemed ineligible. RFA at p. 66
16. Only applications that are eligible are considered for funding selection. Eligibility
requirements include the following,
e Submission Requirements met,
e Financial Arrearage Requirements,
e Minimum Total Proximity Score,
e Minimum Transit Score,
e Mandatory Distance Requirements,
e Total Development Cost Per Unit Limitation
RFA at p. 65,66.
16. As set forth in the RFA,
The Committee shall conduct at least one public meeting during which the
Committee members may discuss their evaluations, select Applicants to be

considered for award, and make any adjustments deemed necessary to serve
the best interest of the Corporation’s mission. The Committee will list the
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Applications deemed eligible for funding in order applying the funding
selection criteria outlined in Section Five above, and develop a
recommendation or series of recommendations to the Board.
RFA at p.73.(Emphasis supplied)
17. Of the thirty-eight (38) applications received in response to the RFA, twenty- eight (28)
were deemed Eligible applications, including Osprey Pointe, application number 2018-050BS,
with ten (10) applications deemed Ineligible.
18.  The eligible applications are then ranked by sorting the applications from highest to
lowest score, with any scores that are tied separated as follows:

a) First, by the Application’s eligibility for the Proximity Funding Preference (which
is outlined in Section Four A.5.e. of the RFA) with Applications that qualify for
the preference listed above Applications that do not qualify for the preference;

b) Next, by the Application’s eligibility for the Per Unit Construction Funding
Preference (which is outlined in Section Four A. 11. d of the RFA) with
Applications that qualify for the preference listed above Applications that do not
qualify for the preference;

c) Next by the Application’s Leveraging Level number (which is outlined in item 3.
of Exhibit C) with Applications that have a lower Leveraging Level number listed
above Applications that have a higher Leveraging Level number;

d) Next, by the Applications eligibility for the Florida Job Creation Funding
Preference (which is outlined in Item 4 of Exhibit C) with Applications that
qualify for the preference listed above Applications that do not qualify for the
preference;

e) Finally, by lottery number, with Applications that have a lower lottery number
listed above Applications with a higher lottery number.

RFA at p. 70.
19. The RFA includes both a Funding Test and a County Award Tally provision.
Applications will only be selected for funding if there is sufficient SAIL funding available in
both the Geographic (small, medium, large county) and the Demographic (elderly/family)

categories. Pursuant to the County Award Tally, as each application is selected for tentative



funding, the county where the proposed development is located will have one (1) application

credited toward the County Award Tally. The Corporation will prioritize eligible unfunded

applications that meet the applicable Funding Tests and are located in counties that have the

lowest County Award Tally that also meet the applicable Funding Tests, even if the

applications with a higher County Award Tally are higher ranked. RFA at p. 70.

20. The RFA mandates the Funding Selection Order (hereinafter “Selection Order”), in

relevant part, as follows,

(1) Goals to fund eight (8) Medium and Large County, New Construction
Applications

(a) Goal to fund one (1) New Construction Application located in Miami-Dade
County and one (1) New Construction Application located in Broward
County.

The first two (2) Applications selected for funding will be (i) the highest
ranking eligible New Construction Application that is located in Miami-
Dade County, regardless of the Demographic Commitment selected; and (ii)
the highest ranking eligible New Construction Application that is located in
Broward County, regardless of the Demographic Committed selected.

(b) Goal to fund two (2) Elderly, Large County, New Construction Applications

This goal will be met under the following circumstances:

(@)

(ii)

If neither of the Applications selected to meet the goal described in
(a) above are FElderly Applications, the two (2) highest ranking
applications, the two (2) highest ranking e¢ligible Elderly
Applications, the two (2) highest ranking eligible Elderly, Large
County, New Construction Applications will be selected for funding,
subject to the County Award Tally and both Funding Tests.

If only one (1) of the two (2) Applications selected to meet the goal
described in (a) above is an Elderly Application, that Application
will count towards this goal, and only one (1) additional Elderly,
Large County, New Construction Application will be selected in
order for this goal to be met, subject to the County Award Tally and
both Funding Tests.



(iii)

If both of the Applications selected to meet the goal described in (a)
above are Elderly Applications, this goal will be considered to be
met without selecting any additional Applications.

(¢) Goal to Fund three (3) Family, Large County, New Construction
Applications

(d)

(e)

This goal will be met under the following circumstances:

@)

(i)

(iii)

If neither of the Applications selected to meet the goal described in
(a) above are Family Applications, the three (3) highest ranking
eligible Family, Large County, New Construction Applications
will be selected for funding, subject to the County Award Tally
and both Funding Tests.

If only one (1) of the two (2) Applications selected to meet the
goal described in (a) above is a Family Application, that
Application will count towards this goal, and only two (2)
additional Family, Large County, New Construction Applications
will be selected in order for this goal to be met, subject to the
County Award Tally and both Funding Tests.

If both of the Applications selected to meet the goal described in
(a) above are Family Applications, both Applications will count
towards this goal, and only one (1) additional Family, Large
County, New Construction Application will be selected in order for
this goal to be met, subject to the County Award Tally and both
Funding Tests.

Goal to Fund one (1) Elderly, Medium County, New Construction
Application

The Application selected for funding will be the highest ranking eligible
Elderly, medium County, new Construction Application subject to the
Funding Tests.

Goal to Fund two (2) Family, Medium County, New Construction
Applications



The Applications selected for funding will be the highest ranking eligible
Family, Medium County, New Construction Applications, subject to the
County Award Tally and Funding Tests.

Kkk

RFA at p.70-72.

Selection Process

21. The selection process was carried out by the members of the Review Committee at a
public meeting held on November 15, 2017.
22.  As part of the Selection process the following applications were deemed ineligible by
Review Committee members,

-2018-015BS- WRDG T4

-2018-018S — Oasis at Renaissance Preserve

-2018-020S- Weldon Street MF

-2018-022BS- Cathedral Townhouse

-2018-031BS- Brisas Del Estes Apartments

-2018-034BS- Courtside Apartments, Phase 11

-2018-037BS- Mary Bethune Highrise

-2018-045BS- Anderson Terrace Apartments

-2018-049BS- Rosemary Cove

-2018-05258S- Pine Grove Apartments

23. Each eligible application was then assigned a Leveraging Level 1-5, based on the

applicant’s Leveraging Percentage relative to all other eligible applications’ Leveraging



Percentage. The lower the Leveraging Level the better the score. Once this was completed the
selection process commenced. RFA at p. 100-101.

24. Pursuant to the RFA’s first goal, Florida Housing selected for funding the two highest
ranking eligible New Construction Applications located in Miami-Dade County, Harbour
Springs, Application 2018-0488S (family) and Sierra Bay, Application 2018-023B (elderly). *
Pursuant to the RFA this was without regard to the Demographic Commitment selected by the
Applicant.

25. Pursuant to the RFA’s second goal, Florida Housing selected for funding the two highest
ranked eligible Elderly, Large County, new Construction Applications. Because Sierra Bay
serves an Elderly demographic, this goal was met with the selection of Brisas del Rio
Apartments located in Miami-Dade County Application 2018-030BS.*

26. The next goal was to fund three (3) Family, Large County, New Construction
Applications. Florida Housing selected for funding the next two highest ranked Large county
applicant with a Family demographic, The Waves, Application 2018-039S in Duval County
and Palmetto Pointe, Application 2018-024S in Pinellas County.®

27. The next goal was to fund one (1) Elderly, Medium County, New Construction
Application. Florida Housing selected Providence Reserve Seniors, Application 2018-032BS in

Polk County.

% Because there were no eligible applications in Broward County, two Miami-Dade applications were funded.

4 The RFA provides, “If only one (1) of the two (2) Applications selected to meet the goal described in (a) above is
an Elderly Application, that Application will count towards this goal, and only one (1) additional Elderly, Large
County, New Construction Application will be selected for this goal to be met, subject to the County Award Tally
and both Funding Tests.”

> The RFA provides, “If only one (1) of the two (2) Applications selected to meet the goal described in (a) above is a
Family Application, that Application will count towards this goal, and only two (2) additional Family, Large
County, New Construction Applications will be selected for this goal to be met, subject to the County Award Tally
and both Funding Tests.



28. The next goal was to fund two (2) Family, Medium County, New Construction
applications. Florida Housing selected Parrish Oaks, Application 2018-041BS in Manatee
County with the required Family demographic. Next, contrary to the requirements of the
Funding Selection Process, Florida Housing selected Luna Lake, Application 2018-042BS in
Pasco County with an elderly demographic commitment. ¢ (Emphasis supplied)

29. Luna Lake should not have been selected at this point in the selection process since it
failed the demographic requirement of the RFA. The applicant which should have been selected
for funding as the next highest ranked applicant meeting the County award, Funding Test and
Family demographic is Petitioner, Osprey Pointe, Application 2018-050BS in Pasco County.

Substantial Interests Affected

30. If Florida Housing had followed the Selection Order required by the RFA, than Osprey
Pointe would have been selected for funding.

31. Petitioner is substantially affected by the evaluation and scoring of the responses to the
RFA. The results of the scoring have affected Petitioner’s ability to obtain funding through the
RFA. Consequently, Petitioner has standing to initiate and participate in this and related
proceedings.

32.  Petitioner is entitled to a Formal Administrative Hearing pursuant to Sections 120.57(1)
and 120.57(3), Florida Statutes, to resolve the issues set forth in this Petition.

Disputed Issues of Material fact and Law

% On the face of the RFA 2017-108- Recommendations form presented to Florida Housing’s Board for approval, it
indicates that Luna Lake was selected as an applicant to satisfy the Medium county, Family demographic, however
under the subheading of “Demo Commitment” Luna Lake commits to serving an Elderly demographic.(Emphasis
Supplied) See Composite Exhibit “A”.
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33. Disputed issues of material fact and law exist and entitle Petitioners to a Formal

Administrative Hearing pursuant to Section 120.57(1), Florida Statutes. The disputed issues of

material fact and law include, but are not limited to, the following:

a)

b)

d)

g)

h)

)

Whether Florida Housing’s failure to follow the Selection Order required by the
RFA was arbitrary and capricious;

Whether Florida Housing’s failure to follow the Selection Order required by the
RFA was clearly erroneous;

Whether Florida Housing’s failure to follow the Selection Order required by the
RFA was contrary to competition;

Whether Florida Housing’s proposed award of funding to Luna Lake as a Family
demographic applicant was clearly erroneous;

Whether Florida Housing’s proposed award of funding to Luna Lake as a Family
demographic applicant was arbitrary and capricious;

Whether Florida Housing’s proposed award of funding to Luna Lake as a Family
demographic applicant was contrary to competition;

Whether Florida Housing’s failure to select Osprey Pointe for funding was clearly
€rroneous;

Whether Florida Housing’s failure to select Osprey Pointe for funding was
arbitrary and capricious;

Whether Florida Housing’s failure to select Osprey Pointe for funding was
contrary to competition;

Whether Florida Housing’s proposed award of funding to Luna Lake is consistent

with the RFA specifications.

11



k) Such other issues as may be revealed during the protest process.

Concise Statement of Ultimate Facts and Law,
Warranting Reversal of the Agency’s Intended Award.

34. Petitioner participated in the RFA process to compete for an allocation of SAIL funds
based upon the delineated scoring and ranking criteria in the RFA. The Corporation failed to
follow the RFA specifications. Luna Lake should not have been selected as meeting the Family
demographic since it selected the Elderly demographic commitment within its application.
Osprey Pointe, should have been selected for funding as the next highest ranked Family
Medium County New Construction applicant, meeting both the County Award Tally and
Funding Tests.

Request to Resolve by Mutual Agreement

35.  Petitioner requests the opportunity to meet with Florida Housing within seven (7)
working days after filing this protest.

Reservation of Right to Amend

36. Petitioner reserves the right to amend the Petition as discovery proceeds.

Statutes/Rules that Entitle Petitioner to Relief

37. Petitioner is entitled to relief pursuant to Sections 120.569 and 120.57, Florida Statutes,
Chapters 28-106, 28-110, and 67-60, Florida Administrative Code.

Demand for Relief

Wherefore, Petitioner respectfully requests that Florida Housing:
a. Refer this matter to DOAH for a hearing with an Administrative Law Judge
involving disputed issues of fact.
b. That the Administrative Law Judge enter a Recommended Order finding the

Florida Housing’s selection of Luna Lake’s Application was contrary to the RFA
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specifications and further ordering that Osprey Pointe should have been selected
for funding as the next highest ranked applicant meeting the Family
Demographic, Medium County, New Construction, Funding Goal.

c. That Florida Housing adopt the Recommended Order as its own.

d. For such further relief as the Administrative Law Judge deem appropriate.

Dated this 22nd day of December, 2017.

Respectfully Submitted

Maureen M. Daughton, Esq. ~
FBN 0655805

Maureen McCarthy Daughton, LLC
1725 Capital Circle NE, Suite 304
Tallahassee, Florida 32308

Counsel for HTG Osprey Pointe, LLC

CERTIFICATE OF SERVICE

I CERTIFY that the original of this Formal Written Protest and petition for Administrative
Hearing was filed by hand- delivery with Corporation Clerk and Hugh Brown, General Counsel,
Florida Housing Finance Corporation, 227 North Bronough Street, Suite 5000, Tallahassee,

Florioda 32301, on this 22°¢ day of December.

Maureen M. Daughton
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Maureen McCarthy Daughton, LLC

MMD LAW
Mavureen McCarthy Daughton, LLC T: (850) 345-8251
1725 Capital Circle NE, Suite 304 Mdaughton@mmd-lawfirm.com
Tallabassee, Florida 32308 www.mmd-lawfirm.com

Via Hand Delivery and Email

December 13, 2017
Corporation Clerk (CorporationClerk@floridahousing.org) 3; _ =
Florida Housing Finance Corporation ‘ oL i
227 North Bronough, Suite 5000 i = Y
Tallahassee, Florida 32301 P« M
cre. =
RE: Notice of Intent to Protest, Request for Applications (RFA) 2017-108 Profioseds; T
Funding Selections q6 o ©
o

Dear Corporation Clerk:

On behalf of Applicant, HTG Osprey Pointe, LLC, Application No. 201 8'~050BS, we
hereby give notice of our intent to protest the Board Approved Preliminary Awards/Notice of
Intended Decision and Scoring and Ranking of RFA 2017-108 posted by Florida Housing
Finance Corporation on December 8, 2017 at 3:40 p.m., concerning SAIL Financing of
Affordable Multifamily Housing Developments to be Used in Conjunction with Tax-Exempt
Bonds and Non-Competitive Housing Credits. (See Attached)

A formal written petition will be submitted within ten (10) days of this Notice as required

by law.
Respectfully Submitted,

~saso ) K \J\(
Maureen M. Daughton

cc: Hugh Brown: General Counsel

B by D
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