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FLAGLER POINTE APARTMENTS, FLORIDA HOUSING
LIMITED PARTNERSHIP, FINANCE CORFORATIIN

Petitioner,
VS, FHFC Case No. 2023-013BP

FHFC RFA No. 2022-201

FLORIDA HOUSING FINANCE Petitioner’s Application No. 2023-037C
CORPORATION,

Respondent.

/

FORMAL WRITTEN PROTEST AND
PETITION FOR ADMINISTRATIVE PROCEEDINGS

Pursuant to Sections 120.569 and 120.57, Fla. Stat., and Florida Housing Finance
Corporation Request for Application (“RFA™) No. 2022-201, at Section Six, and Rules 28-106.205
and 67-60.009, Fla. Admin. Code, Petitioner FLAGLER POINTE APARTMENTS, LIMITED
PARTNERSHIP, (“Petitioner” or “Flagler Pointe™), an applicant for funding in RFA No. 2022-
201 for Housing Credit Financing for Affordable Housing Developments in Medium and Small
Counties, hereby files its formal written protest to contest the proposed scoring, eligibility and
ineligibility decisions and awards of funding in RFA 2022-201. In support of this Protest and
Petition, Petitioner states as follows:

Parties

1. The agency affected is the Florida Housing Finance Corporation (the
“Corporation™, “Florida Housing,” or “FHFC”), whose address is 227 North Bronough Street,
Suite 5000, Tallahassee, Florida 32301-1329, The solicitation number assigned to this process for
the award of competitive federal law income housing tax credits (“tax credits”™ or "HC") is Request

for Applications ("RFA™) 2022-201. By notice posted on its website, FHFC has given notice of









up to 80% of AMI, provided that the average of the income levels for all set-aside units does not
exceed 60% of AMI. In this RFA, applicants were also required to set-aside a portion of the units
for tenants who are considered “Extremely Low Income™ (ELI), which is a lower percentage of
AMI that varies by county. For Flagler County, where Petitioner proposes to construct its
development, the ELI level is 35% of AMI. Petitioner, which does not intend to rely on the
Average Income Test, proposes 90% of its units at 60% AMI, and 10% of its units at 35% AML

i Applicants request in their applications a specific dollar amount of housing credits
to be given to the Applicant each year for a period of 10 years. Applicants typically sell the rights
to that future stream of income tax credits (through the sale of almost all of the ownership interest
in the Applicant entity) to an investor to generate the majority of the capital necessary to construct
the development.

9. Applicants in this RFA are assigned numerical scores in two areas, worth 5 points
each. Those areas are:

. submission of a Principal Disclosure Form to Florida Housing for approval at least

14 days prior to the Application Deadline; and

. bookmarking the Application attachments prior to submission.

10.  The RFA included several specific funding goals, identifying types or locations of
developments sought to be funded. The funding goals for Medium County applicants were set out
as follows:

(a) Three Medium County Developments that qualify as Local Government
Area of Opportunity (LGAQ) developments, including a preference for one that is
part of a Local Government Revitalization Plan and a preference for two applicants

that demonstrate multiple years of continuous LGAO support from the local



government.
(b)  One Medium County applicant qualifying as a SunRail Goal applicant (i.e.,
is within 0.5 miles of a SunRail station, with a preference that it be located in a
County other than Seminole).
(c) Two Medium County Developments designated for Families that qualify
for the Geographic Area of Opportunity (GAQ) or SADDA (Small Area Difficult
to Develop Areas) Goal.
After these Medium County Goals were satisfied, a Small County application would be funded.
Any unused Small County funding would be combined with any remaining Medium County funds,
and one or more Medium County applications would be funded until the available funding was

exhausted.

Application Submission and Processing

11. Florida Housing received fifty-two (52) Applications secking funding in RFA
2022-201. Five applications were received for developments in Small Counties, and the remaining
forty-seven were in Medium Counties. The applications were received, processed, deemed eligible
or ineligible, scored, and ranked, presumably pursuant to the terms of RFA 2022-201; FHFC Rule
Chapters 67-48 and 67-60, Fla. Admin. Code; and applicable federal regulations. Applications are
considered for funding only if they are deemed “eligible,” based on whether the Application
complies with Florida Housing s various application content requirements. Of the 52 Applications
submitted to FHFC in RFA 2022-201, forty-seven (47) were found eligible, and five (5) were
found ineligible. The spreadsheet created by Florida Housing and attached hereto as Exhibit “A™
identifies all eligible and ineligible applications (and other relevant information).

12.  All Applicants were required to designate their Application as either a Priority | or



Priority 2 application. Generally, and with some exceptions, natural persons or corporate entities
that are part of the Applicant structure of more than one Application in this RFA can designate up
to three Applications as Priority 1, and any additional Applications involving such natural persons
or corporate entities are deemed Priority 2. Priority 1 Applications receive more favorable
consideration in the funding selection process than Priority 2 Applications. Petitioner designated
Palatka Apartments a Priority | application. The other four Small County Applications were also
designated Priority 1.

13.  The RFA specifies various “Application Sorting Orders” to rank applicants for
potential funding, depending on which of the goals the applicant seeks to satisfy (LGAO
Revitalization, or other). The first consideration in sorting eligible applications for potential
funding is priority level, and the second is Application score. The maximum score an Applicant
can achieve 1s 10 points. All but four of the Applications received a score of 10 points; those other
four achieved a score of 5 points each. Petitioner received a score of 10 points.

14.  As demonstrated in this RFA, many applicants achieve tie scores, and in
anticipation of that occurrence FHFC designed the RFA and rules to incorporate a series of “tie-
breakers.” As noted above, the tie-breakers differed depending on which goal the Applicant sought
to satisfy. Petitioner applied as a GAO/SADDA applicant, and the GAO/SADDA goal is satisfied
after LGAO and SunRail applicants. GAQ/SADDA applications were subject to the following tie-
breakers, in the order shown:

(1) First, a Per Unit Construction Funding Preference, awarded to all New
Construction or Redevelopment Applicants, and to Rehabilitation applicants
proposing to incur at least $32.500 per unit in Actual Construction Costs.

(Petitioner qualified for this preference.)



I5:

(2) A Development Category Funding Preference. which favors New
Construction and non-Preservation Rehabilitation applicants over Preservation
Rehabilitation applicants. (Petitioner qualified for this preference.)

(3) A Leveraging Classification that favors applicants who request a smaller
amount in housing credits per unit than other applicants. Generally, the “least
expensive” 80% of eligible applicants (Group “A”) receive a preference over the
“most expensive” 20% (Group “B”). (Petitioner qualified as a “Group A"
application.)

(4) A Proximity funding preference, which assigns Proximity points based on
the distance from the proposed development to services needed by tenants, such as
public transportation. grocery stores, pharmacies, medical facilities, and public
schools. (Petitioner qualified for this preference.)

(5) A Florida Job Creation Preference, which assumes a certain number of
instate jobs will be created based on the development type (new construction vs.
rehabilitation) and the Applicants housing credit request amount. (Petitioner
qualified for this preference.)

(6)  Lottery numbers randomly assigned to the applications when they are
submitted to Florida Housing. Petitioner’s lottery number was 28,

FHFC employs a “Funding Test’” to be used in the selection of applications for

funding in this RFA. The “Funding Test™ requires that the amount of Housing Credits funding

remaining (unawarded) in the applicant’s County size group when a particular application is being

considered for selection must be enough to fully fund that applicant’s Housing Credit request

amount; partial funding will not be given.



16. In selecting among eligible applicants for funding, FHFC also applies a “County
Award Tally.” The County Award Tally is designed to prevent a disproportionate concentration
of funded developments in any one county. Generally, before a second application can be funded
in any given county, all other counties which are represented by an eligible applicant must receive
an award of funding, subject to the Funding Test.

17.  Florida Housing appointed several employees to serve as the Review Committee to
evaluate and score the applications, and the Committee held a public meeting on January 17, 2023
to announce scores and conduct ranking and funding selection. Following eligibility
determinations and applications of funding preferences and the selection process, Florida
Housing's staff Review Committee recommended selecting ten applicants for funding, listed
below by funding goal and funding order, Application number, and name, county, preference or
goal, and lottery number, as follows:

Three Medium County LGAO Applications

1. 066C., New Trail Plaza, Sarasota, Local Preservation Goal,
Lottery #1

2. 040C, Hermosa North Fort Myers, Lee, LGAO with Multiple
Y ears Support, Lottery #3

3. 026C, Fountains at Hidden Lakes, Citrus, LGAO with Multiple
Years Support, Lottery #13

One SunRail Goal Application

4. 042C, Poinciana Parc, Osceola, Lottery #9

Two Family GAQ/SADDA Applications

5. 044C, The Pointe at Piney Z, Lottery #8

6. 057C, Minnesota Ave. Apartments, Volusia, Lottery #17



One Small County, Any Demographic

7. 058C, Parc West, Okeechobee, Lottery #10

Remaiming Medium County Funding

&. 045C, The Enclave at North Shore, Bay, Lottery #17
After selection of these eight applications, there remained $431,903 in housing credit available for
Medium County applicants. This was an insufficient amount of remaining funding to fulfill any
applicant’s funding request, so under the terms of the RFA no further applications were
recommended by the review committee for funding.

I18.  Florida Housing’s Board of Directors met on January 27, 2023, and its agenda
included consideration of RFA 2022-201. The Board of Directors adopted all staff
recommendations as to eligibility, scoring, and funding recommendations.

19.  Petitioner challenges the selection of 057C, Minnesota Ave Apartments, as a
GAQ/SADDA applicant for the reasons set forth in this Formal Protest. If Minnesota Ave does
not qualify for selection, then Flagler Pointe would be entitled to selection for funding as the next
highest ranked GAOQ/SADDA applicant.

Verification _of Availability of Infrastructure — Sewer Capacity, Package Treatment, or
Septic Tank

20.  FHFC requires every applicant to demonstrate in its application that it has the
ability to timely proceed with its development. FHFC provides forms to be completed by third
parties to document this availability to proceed.

21.  One of the required fees is entitled “Verification of Availability of Infrastructure —
Sewer Capacity, Package Treatments, or Septic Tank.” The purpose of the form is to “demonstrate
that as of the Application Deadline sewer capacity, package treatment, or septic tank service is

available to the entire proposed Development site.” RFA at page 43. The form states, in relevant



part:

The undersigned service provider confirms that, as of the date this
form was signed, Sewer Capacity or Package Treatment is available
to the proposed Development, or there are no known prohibition to
installing a Septic Tank system with adequate capacity for the
Proposed Development location or, if necessary, upgrading an
existing Septic Tank system with adequate capacity for the proposed
Development location.

22.  As Attachment 9 to its Application, Minnesola Ave provided a Verification of
Availability of Infrastructure for Sewer Capacity, Package Treatment or Septic Tank executed by
the Utilities Services Director for the City of Orange City.

23.  The Minnesota Ave site is located well outside the northern city limit of Orange
City in incorporated Volusia County, but is within the service area of Orange City’s wastewater
utility. Based on reasonable investigation, Orange City has no sewer mains or collection system
near the Minnesota Ave site. For Minnesota Ave to connect to a sewer main for the Orange City
sewer system, three miles of sewer lines would have to be installed.

24, The cost of installing three miles of sewer lines is prohibitive for an applicant, even
if the utility provider had all necessary right of way for such extension. Notably, the applicant
included no amount at all in its Development Cost Pro Forma for either “Off-Site Work™ or
“Other,” where one might expect to budget for sewer line extension. Further, Minnesota Ave has
already omitted other development costs from its pro forma, budgeting no dollar amount at all for
impact fees. Upon reasonable investigation, Flagler Pointe believes such impact fees to be
approximately $800,000.

25.  Also, based on reasonable investigation, Minnesota Ave could not install a septic

tank system for its development. A large area encompassing Orange City, other municipalities in

western Volusia County, and surrounding unincorporated areas are included in a Blue Spring
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Protection Area, which severely limits or prohibits septic systems to prevent nutrient loads that
impact Blue Spring, which is directly west of Orange City. Orange City has adopted an ordinance
which requires multifamily residential developments of 16 or more units to connect to the closest
existing wastewater collection/transmission system.

26.  The remaining option for Minnesota Ave is to connect to a potential interlocal
wastewater connection between Orange City and Deland, the next city north of the Minnesota Ave
site. Based on reasonable investigation, such interlocal connection does not currently exist, but if
it did the sewage would be transported north to Deland, which currently has sewer treatment
capacity concerns. Deland has planned Water Reclamation Facility expansion improvements, but
they are not anticipated to be completed until Spring 2026.

27.  On December 6, 2022, a representative of Minnesota Ave made a presentation to
the Volusia County Board of County Commissioners to seek a loan of $460,000 in order to qualify
as an LGAO applicant. In the course of the presentation, the representative indicated that sewer
would need to be extended 1,500 feet, and that the cost would be in excess of the $460.000 loan
amount. Clearly, then, Minnesota Ave intends to access sewer services through a central sewer
system, and not through a package treatment plant or on-site septic system.

28.  The only sewer service even theoretically available within 1,500 feet would be an
interlocal connection between Orange City and Deland. As noted above, such interlocal
connection does not currently exist, and Deland would have difficulty providing treatment capacity
until 2026.

29, As a result, wastewater infrastructure 1s not currently available to the Minnesota
Ave site, and it apparently would not be available in order for Minnesota Ave to be placed in

service by the end of calendar year 2025.
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Disputed Issues

30.

Petitioner has initially identified the following disputed issues of material fact,

which it reserves the right to supplement as additional facts become known to it:

3.

a. Whether wastewater service and capacity are available to the Minnesota
Ave site currently or in the foreseeable future. Petitioner contends that such service
and capacity are not currently available, and that it would be unsupported by fact
and contrary to fact, and thus arbitrary and capricious, to determine that such
service and capacity are available.

b. Whether in the absence of wastewater service and capacity being available
to the Minnesota Ave site, Minnesota Ave has demonstrated its ability to proceed
with the development. Petitioner contends that it has not, and is not eligible for
consideration for funding; and that a determination that it qualifies for the
preference would be contrary to the RFA requirements in a manner that is arbitrary,
capricious, and clearly erroneous.

c. Whether, if Minnesota Ave is not eligible for funding, then Flagler Pointe
is entitled to be selected for funding as the next highest ranked Medium County
family development that qualifies for the GAO/SADDA goal. Petitioner contends
that it is so entitled; and that a determination that Flagler Pointe was not entitled to
selection would be contrary to the RFA requirements in a manner that is arbitrary,
capricious, and clearly erroneous.

Petitioner has not at this time identified any further disputed 1ssues of fact, but it

reserves the right to amend this Formal Protest as additional facts become known to it.
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O January 27, 2023, the Board of Directors of Flerida Howsing Finance Corparation approved the Review Comemittee’s motion and staff recommendation to select the above Applications for funding and invite the Applicants to enter credit undarwriting.

Any unsuccessful Applicant may file a notice of protest and & formal written protest in accordance with Section 120.57(3], Fla, 5tat, Rube Chapter 28-110, F.A.C, and Rule 67-60.008, F.A.C, Fallure to file 3 protest within the time prescribed in Section 1320.5713), Fla. Stat., shall constitute a
waiver af proceedings under Chapter 120, Fla. Stat.
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